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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

it ot REGION 7
901 NORTH 5TH STREET
KANSAS CITY, KANSAS 66101

EXPRESS MAIL
' OVERNIGHT DELIVERY

September 15, 2010

Eurika Durr

Clerk of the Board

U.S. Environmental Protection Agency
Environmental Appeals Board

1341 G Street, N.-W., Suite 600
Washington, DC 20005

‘RE:  Southern Iowa Mechanical Site
Titan Tire Corporation and Dico, Inc., Petitioners
Petition Number: CERCLA 106(b) 10-01
.Docket Number: CERCLA-07-2009-0006

Dear Ms. Durr:;

. In accordance with your letter dated June 24, 2010, to Cecilia Tapia, Director, Superfund
Division, U.S. Environmental Protection Agency, Region 7 (the Region) and the Environmental
Appeals Board’s (EAB or Board) subsequent Order Granting Extension of Time dated August -
20, 2010, I have enclosed for filing in this matter, the Region’s Response on the merits to
Petitioners’ Second Petition for Reimbursement of Funds. All exhibits relied on in the response
brief are also included. The Region submitted a certified index of the Administrative Record for
the Southern Iowa Mechanical Site in its initial response to the EAB on November 24, 2009.

~ I'am filing this response and accompanying exhibits through the Board’s Electronic
Filing System and will submit identical paper copies to the Board via express overnight delivery
as the response and the combined attachments are each over 50 pages.
Thank you for your assistance in this matter.
Sincerely, : g
A\ \\ ’ %e\l\'\)\
Daniel J. Shiel
Assistant Regional Counsel
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L Introduction
Tlle United States Environmental Protection Agency, Region'7 (“EPA” or the
“Region”), files the following response to the Petition for Reimburse_ment which Dico,
Inc. (“Dico”) and Titan Tire Corporation (“Tltarl Tire™) (c_ollectively, ‘;Petitioners'”) filed.
for costs pursuant to Section 106(b)(2)(A) of the 'Comprehensive Environmental
Response, Compensation and Liability Act (“CERCLA™), 42 USC 9606(b)(2)(A).
Petitioners seek reimbursement for the costs allegedly incurred in cleaning steel beains
contaminated with polyclllorinated biphenyls (‘-‘PC.Bs”) et the Southern Iowa Mechanical
(“SIM”) property located at 3043 Pawnee Drive, OttumWa, Walp,ello County, Iowa |
(“Sbuthem Iowa Mechanical Site” or “SIM Slte”).z Petitioners also seek reimburselllent
- of other costs not related to the Southern Iowa Mechanical Site cleanup. See Second
* Petition for Reimbul‘sement of Funds Expended by Petitioners Titan Tire Corporation and
Dico, Inc. in Complying with United States Environmental Protection Agency CERCLA
§ 106(a) Administrative Order No. CERCLA—07-.2009-0006 and Other Required Actions,
- and for Relief for Constitutional Violations (filed May 24, 2010) (“Petition”). Pel. at 2-3.
Under CERCLA Section 106(b)(2)(A), any person who receives and complies
with the terms of an order issued pursuant to CERCLA Section 106(a) may, within 60
days after completion of therequired. action, petition the EPA for reimbursement from the
Fund for the reasonable costs ol' such action.' CERCLA Seetion 106(b)(2) presents two
alternative conditions under'whicl1 reimbursement may be grented. First, CERCLA

Section 106(b)(2)(C)_ provides for reimbursement of costs that are reasoﬁeble in light of

N

! The President's authonty to nnplement CERCLA section 106(b) was delegated to the EPA Admmlstrator
by Executive Order 12580 (January 23, 1987). The authority to receive, evaluate, and make determinations
regarding petitions for reimbursement submitted pursuant to section 106(b) has been delegated to the
Environmental Appeals Board. See Delegation of Authority 14-27 ("Petitions for Reimbursement").
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the action reqﬁired by the relevant brde; if the Petitioners establish, by a prepohderance

of the evidence, that they are not liable for response éosts under Section 107(a) of

'_ vCERCLA. 42 U.S.C. 9606(b)(2)(C).> Second, CERCLA Section 106(b)(2)(D) proyides

for reimbursement even if Petitioners are liable for costs unde'r Section!/10_7(a) if '
Petitioners can ‘derﬂonsuate that based 6n ft.he édministfative record the Region’s selection

" of the removal action was arbitrary and czipﬁcious or otherwise not m accordance with
law. 42 U.S.C. 9606(b)(2)(D). |

Petitiqnérs present for resolution the following issues: (1) whether Petitior_lers are
liable for reéponse costs ;mder' Section 107(a) of CERCLA, (2) whether thg EPbA‘ac‘ted ‘
arbitrarily and capriciousl& in‘ordering Pe'tit_ioriers to clean up the Site, and \‘(3) whethef
the CERCLA"'\um'lateral administra_tiv_é order (“UAO”)'in ﬁs case or, in the alternative,
the‘ CERCLA UAO regime is unconstitutional undef the Due Process Clause of the Fifth
Amendment of the Constitution of the United Stafes. Pet. at 2-3.

Petitioners h;cwe failed to meet their burden of proof ﬁnder CERCLA Section
106(b)(2)(C) of shovﬁng’that they are not liable for responsé“costs associated‘with the
UAO. As will be discuséed in greéter detail in Section III, below, Petitioners have not
demonstrated by a preponderance of the evidence that they are not liable as “arrarigers”
under Section 107(a) of CERCLA. Rather, the evidence ciearly shows that Petitioners’
primary purpose in entering into the agreement with SIM was to arrange for disp(‘)sal of
the buildings on Dico’s property located at 200 Southwest l6tﬁ Street, Dés Moines, lowa

(the “Dico Property”) because these buildings had not been used for several years and _

% To the extent the “other costs” referred to in the Petition include costs allegedly incurred by Petitioners
removing PCB contaminated insulation from individual’s residences, rather than cleanup of the SIM Site,
these costs would not be costs of complying with this order and therefore would not be recoverable under
Section 106(b). ‘" . B
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were exbé_nsive to rrlaintain. Alsa, the prasencé of hazardous Substanccs in 'rhese

| bufldingé, including the PCBs encapsulated in the irlsul_ation, made the buildrngs very
r:ostly to demolish and.diquse of if done properly and in accordance with law.
‘Petitioners thereforé are liable for response costs under Section 107(a) of CERCLA as
persons who arranged for the disposal of hazardous suBétances and are not ,éligible for
" reimbursement under Section 106(b).

i\ Petrtioners also fail to meet their burden of ;showing that the Region acted |
arbitrarily and capriciously in salection of the réspdnse action at the SIM )site. Petitioners
make a number Qf assertion; as ro EPA’s allegedly arbitrary and capr‘ivcious acti(;/ns with
. respect to the SIM Site, which they argae »should errtiﬂe trrem,to réimBursement even if
tlrey were found liable for costs urlder Section 107(a) of C.ERCLA. Pbet. atd40.

i’etitioners largely suﬁpbrt these assertions with' unsubstantiated allegations and -
misrepreSentations of the facts. A 'thor\ou_gh examination of the \relevant.'facts clearly
shows that the Region acted properly at every step in the process. The Aciminisfrativé |
Record demonstrates that the éampling data relied upon .by ;;}re Region in selecting the B
SIM Site removal action was valid and the response actiqn‘ decision was appropriate
under th¢ éondi‘_cions found at the SIM Site. Tlre statutory prerequisites for issuance of an
order were clearly met.
. Having failed both r:onQitions for recovery; Rétitioners’ requast forvreirrrbursement

based on CE‘RCLA‘ Section 106(b)(2)(A) shbuld be c\l,énicd. |
| Petitioners’ réquest for reirnburse'ment, based on corrstitutional issués, should also

be denied. Constitutional 7claim’s generally er(\tend beyand the scope of EPA’s authbrity

to decide. The Board has previously declined to address similar claims in response to a



: different petition. F urtherrflére, federal courts have répéatedly and uniformly rejected
 these types of chzillénges to CERCLA Section 106. Thus, Petitioners’ claims based on
constitutional iésues must fail. i

F_inally,‘Petitioners réquest for‘c.).ral argument is unnecessary based on the. facts
before- the Board and should be denied. Petitions fail tov explain how oral argument
would assist 'thevBo‘arcll in reaching a decision on the merits. .P.etv,m at 70. Petitioners have
‘failed to demonstrate that they are not liable and the administrative record clearly
demonstrates that EPA did not act arbitrarily or capriciously or otherwiée not 1n
accordance with law. - |
IL. Statement of Facts .
Although the"respon.s'e action for which Pétitioners seek reimbursémént was at the
- Southern Iowa Mechanical Site in Ottumwa, Iowa, the steel beams the Region ordered
~ Petitioners to decontaminate carﬁé from buildings on the Dico Property in Des.Moines,
Iowa.- The Dico Property bi‘s part of the Des Moines TCE Superfund Site, which EPA
| listed on the National Priorities List (“NPL”) pursuant to CERCLA Section 105, 42
U.S.C. 9605, in 1983. hxi(estigétions conducted by Dico and EPA in the early 1990s
“found these buildings td be éoaniJnéted with various pésticides and PCBs, and led the
Region to issue Dico a CERCLA Section 106 UAO requiring Dico to encapsulate these
hazardous substances in the buildings.

A. The Dico Property a'nd Buildihgs

QVer the past 60 years, or more, a variety of business operations have been

conducted on the Dico Property, including manufacturing steel wheels, forrriulating

pesticides and hérbicides, and distributing industrial and commercial chemicals. EPA Ex.

\
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1, Des Moine; Area Source Control Operable Uni\t Remedial Investigation Report, -
Volume I of V, Eckenfelder, Inc., January 1993, at 2-3. These activities left behind a - ‘
1egacy of environmental problems that have been the subject of EPA in’véstigations and
CERCLA enforcement actiohé for over 30 years, including contanﬁnafed ‘grou'ﬁdwater,
cpntaminated soils over much of the propert_y; and con.téminated' buildiﬁgs, some of
which were demolishéd by SIM and are the subjeéf of this Petition. EPA Ex. 2, Fourth
Five-Yéar ReVi'ew Report, Des Moines TCE Sité Des Moines, lowa, February 2008 at 7.

1 'OU2 Remedial Investigation and Feasnblllty Study/1992 Building
Investigation Report

In 1989 the Region issued cho a CERCLA Section 106 administrative order on
consent (“AOC”) directing Dico to conduct a femedial _invésti.gatiori‘» (“RI”) and
feasibility study (“FS”) on the Dico Property. Ei’A designated this as the Operable‘Unit
2 (“OU2”) RI/FS. Dico retained Eckenfglder, Inc. as its contractor to conduct the OU2
RUFS.? As part of the OU2RI Eékenfelder inVestigated seve'rél buildings on the Dico

property that ﬁad béen ﬁsed by DiChem, Inc., a related company, for pesticide/herbicide
| formulation and chemiéai distributi(;h operations. These buil_dings were designated as
Buildings 1 tiuough 5 and the.Maintenance Building and afe sometimes referred to as the
“DiChem Buildings.” EPA Ex. 1, Fig. 2-1. Eckenfelder found a variety of hazardous
‘substances in the concrete floors and dust in the DiChem Bulldmgs mcludmg aldrin,
dieldrin, chlordane heptachlor, 2,4-D, and 2,4, 5 T. EPA Ex. 1 at 6-18.
In 1991 and 1992 Eckenfelder conducted an mvesglgatlon focusmg on

contamination in the DiChem Buildings. EPA Ex. 3, Building Interior PCB Sampling

* Aware, Inc., which became Eckenfelder, Inc., had been Dico’s consultant for design and construction of
the groundwater remedy on the Dico Property starting in 1986. Eckenfelder was acquired by Brown and
‘Caldwell in 1998. For convenience in this Response, EPA will refer to the corporate author of varlous
reports by the name shown on the title page of the report.
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Work Plan at 1-1. The primary investigation relating to the ;presence of PCBs in the '
buildings was'conducted in January 1992. EPA Ex. 4, Buildinvg S_;mpling', Analysis, and
Engineering.EvaIuation Repdrt', ’Eckenfelder,,Auglist 1992 (“1992 Building Investigation
Report”).* Ecken_felder researched the history .o'f the cdnstruetion of the buildings and

| selected insulation samphng locations to represent all the various dates of construction
associated with the D1Chem Buildings Id. at2:9. To help establish the source of the
PCBs in the insulation jEckenfelder collected samples at three depths in the insulation,
1.e., at the foil backing; an intermediate layer within the insulation, and adjacent to the
roof. 1d at 2-9.

Eckenfelder found’ PCB contaminated insuiation in Buildings 2, 3, 4, 5 and the
Maintenance Building. /d. at 2-9. The highest-'cencentration of any of the samples
collected was 29,000 mg/kg of Aroclor 1254, found in the eeiling insulation in Building
5. Aroclor 1260 was reported as being below the method detection limit (“BMDL”) in
this sample Eckenfelder found 2 700 mg/kg of Aroclor 1254 (Aroclor 1260 reported as
BMDL) in the ceiling insulation in Bu11d1ng 4 and 15, OOO mg/kg of Aroclor 1254
(Aroclor 1260 reported as BMDL) in the celhng insulation in Bulldlng 3.8 Id at Table 2-
3. Eckenfelder noted that “[I]n most cases, PCB eoncentratlons were greater closer to the |
fabric [liner] rather than in the center of the insulation or in in_Sulation abutting the metal
deck portion of the roof. This indicates that the potential source of PCBs may be related

to the adhesive used to secure the insulation to the foil/fabric.” Id. at 2-14.

* Petitioners Exhibit 7, Attachment 2, is portions of this report
* Aroclor is one of the most commonly known trade names for PCBs.

¢ Four samples in Building 3 found Aroclor 1260 with Aroclor 1254-reported as BMDL. Three of these

samples were taken at the same location, at the foil backing, in the intermediate layer, and at the roof. The

results ranged from 12 mg/kg to 170 mg/kg, with the highest concentration being found at the foil backing.

The fourth sample was collected from the intermediate layer at a different location in Building 3, with

Aroclor 1260 being found at 22 mg/kg and Aroclor 1254 reported as BMDL. Samples were apparently not
- collected from the foil backing or adjacent to the roof at this location. EPA Ex. 4 at Table 2-3.
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* Eckenfelder evaluated various options for addressing the pestibide contamination
in the buildings, inéluding (1) vacuuming to remove dust from the ceilings, walls, floors,
heavy vequipment, piping, light fixtures, and other material that is either fixed in the
building or determined to be too impracticable to move, (2) vacuuming and then washing
interior building surfaces, and (3) vacuuming and then selectively washing any interior
building surfaces, such as floors, ceilings, structural steel.frami.ng, walls, piping, light
fixtures, ceiling fans, and other equipment determined not feasible to move which contain
residual material not removed _by vacuuming (and possibly chipping). Id. at 3-1.

/ However, Eckenfelder evaluated only one option for the éontaminated insulation,
which it described as “repdiring damaged exposed ceiling insulation, installing
engineering controls to prevent damage to existing exposed wall insulation, and
developing a notice arrangement that would notify any building leasee [sic] or potential

~ buyer that the PCB containing insulation existed in the buildings.” (emphasis added). /d.
at 3-6. Eckenfelder went on to describe the proposed insulation cleanup as follows:

| Exposed insulation ceiling repairs for the most part would involve placing

heavy adhesive tape over small tears and holes. A few panels of ceiling
insulation (primarily in Building 4) have been damaged more extensively
so removal and replacement may be appropriate. Proper off site disposal
of any waste PCB containing insulation would be required, however, the
quantity of waste material is expected to be quite small and would be-
minimized. Workers who conduct the repairs would have to be properly
trained in health and safety. o

Id. at 3-6.

2. Dico Building Rem‘oval Action

On December 10, 1993, Dico sentEPA’ a proposed work plan for cleaning '

| Buildings 1 thrbugh 5 and the Maintenance Building and sealing all interior exposed

surfaces by encapsulating them-with epoxy paint. EPA Ex. 5, Work Plan Removal



Action Operable Unit No. 4, December 10, 1993 (“Propoéed Buildiag Work Plan™). The

Proposed Building Work Plan’s stated objectives were “t0 remove residue pesticides and

prepare inteﬁor building surfaces for the'application of an encapsulant.” Id. at Sec. 2.0.
: Speciﬁc activities for Buildings 4 and 5 were described in the Proposed' Building Work
Plan as follows:

1. Initially the floors will be dry vacuum cleaned of all residual loose
material and drummed in DOT approved containers to minimize further
_potential of airborne exposure during response activities.

2. Roof/building beams, trusses ceiling and wall insulation material will
be dry vacuumed. :

3. Damaged ceiling insulation matertal will be repaired or replaced as
necessary. All joints will be covered with duct tape or appropriate tape.

- 4. Building walls will be dry vacuum cleaned. Damaged insulation will be
repaired or replaced All joints will be taped with duct tape or approved
material.

5. Floor surface areas will be dry vacuumed and surface washed with
appropriate industrial unit (tenant floor washer/ sweeper)

6. All exposed surfaces of interior of building will then be prepared and
encapsulated with epoxy paint, sealmg all interior exposed surfaces

7. Metal panels will be installed along wall surfaces which have exposed
insulation to a height 4' off of floor surface in order to protect the
insulation from future potential damage. _

8. All collected waste material will be disposed of at regulated facilities
based on analytical results received from representative samples.
(emphasis-added)

Id. at Sec: 3.0. Eseentially the same description was provided for cleanup activities in the
Maintenance Building and for Buildings 1, 2, and 3. This proposal very much pafallels
the options evaluated by Eckenfelder in the 1992 ABuilding Investigation Report,
discussed‘ above, especialjy with respect to repairing damaged ceiling and wall insulation
and encapsulating the remaining hazardous aubstances in place. _EPA Ex. 4 at 3-6.

Although the Region had some comments on the _details of the Proposed ‘Wor‘k
Plan, it initiated efforts to negotiate an AOC w?th Dico for"the building cleandp

A

consistent with the basic approach proposed by Dico. EPA Ex. 6, Glenn Curtis letter to



- , _ ‘ ,
" Gary Schuster, December 30, 1993, at 1. The negotiations were not successful and on

March 8, 1994, theRegion issued Dico a UAO directing it to “[R]epair, seal and protect
all building insulation and clean and seal all exposed interior surfacés, including the
walls, ceilings and concrete floors of Buildings 1 to 5 and the Maintenance Building.”

EPA Ex. 7, In the Matter of Dico, Inc., EPA Region 7 Docket No. VII-94-F-0017,

CERCLA 106 UAO issued to Dico Inc. on Mar_éh 8, 1994, (“-1994 Building UAO”) at 10.
Dico submitted a revised Removal Action Work Plan on or about March 26,
- 1994, in which it described the objectives of the Work Plan as follows:

The objective of this work plan is to outline the criteria for remediation of
OU4 resulting in the encapsulation of hazardous substances, pollutants,

or contaminants that either may have been or are threatened to be released
into the environment at the facility. The information collected from
previous reports and investigation have been used as a basis for the
development of this work plan. This work plan describes the methods to

be used to remove residue pesticides and prepare. znterzor building
surfaces for the application of an encapsulant

The'implementation of this work plan will restore the OU4 Buildings

- safely, economically and environmentally to protect human health and
safety for ongoing industrial use generating a continued economic base for
the local and regional area. Ongoing and future industrial use of the -
facilities will involve light duty manufacturing only and prohibit any
heavy production process or foundation work. Light duty manufacturing
may include such processes as painting, minor assembly, packaging,
shipping, /or storage of materials. For future protection of human health
and the environment, an Operation and Maintenance Program (Appendix
C) will be instituted to insure surface coverages remain eﬁ%ctzve
(empha51s added)

EPA Ex. 8, Work Plan, Removal Action Operable Unit No. 4 Dico, Inc., Des Moines,
Iowa, Prepared By: Titan Wheel International, Inc./Dyneer Corporation Environmental

Engineering Department, undated but received by EPA on March 26, 1994, (“Building

-

A

" Removal Action Work Pian”) at 3.



J

The relevant work required by the 1994 Building UAO is described in the

Building Removal Action Work Plan as follows:

3. Roof/building beams, trusses, ceiling and wall insulation material

will be dry vacuumed by equipment containing HEPA: ﬁlters The

~ 0 sweepings will be contamenzed

5 Damaged ceiling insulation material will be repaired or replaced as

necessary. Any insulation that is beyond repair will be removed and

new insulation will be installed while salvageable msulatzon will be

covered with new foil backzng All joints will be covered with duct

tape or appropriate tape. (emphas15 added).
Id at 4-8. Thus, the only material the Work Plan provided for removing was insulation
that was too badly damaged to be repaired. It did not previde for locating or removing
the specific sections of insulation sampled by Eckenfelder.®

The reports and Other documents prepared con'temporaneously; with the Building

cleanup work consistently indicate that, with specific exceptions,’ Dico only removed
insulation that was too badly damaged to be repaired. Pet. Ex. 7, Att. 9, Second Monthly
Progress Report- April 11, 1994 through May 8, 1994; dated May 13, 1994, at 1. In the
- Second Mohthly Progress Report, Dico also described the four main waste streams being
produced by the building cleanup.” The‘ only waste stream relating to insulatien was
described as “the damaged insulation which is containerized in fiber drums and marked
as to its contents.” Id. at 1. .

Dico’s Third Month_ly Progress Report included a Waste Generation, Staging and

Disposal Plan. Pet. Ex, 7, Att. 18A, Third Monthly Progress Report — May\ 9, 1994

" This description is for Buildings 4 and 5. The same requlrements are specified for Burldmgs 1,2 and 3
and the Maintenance Building. :

¥ The Work Plan also provided for dry vacuuming the bulldmg and roof beams and trusses, and the ceiling
and wall insulation material. Building Removal Action Work Plan at 4, 7.

® For example, for some interior wall insulation in Building 3 Dico made the decision that it would be
easier to remove the insulation than to replace it.

1 The Second Monthly Progress Report and several other documents relating to the Bulldmg Rémoval
Action were submitted by Titan Wheel International.
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through June 12, 1994, dated June 14, 1994. Dico desqribéd its plans for handling
“removed insulation” as follows: “As set forth in the Work Plan .. . waste éeneratéd by
removing insulation beyond repafr or no longer reéluired will be containerized for proper
handling and disposal.” /d. at 3. »

According to Dico’s .fourth and fifth morit}ﬂy reports, all insulation repair,_ﬂoo£
cleaning and encapsulatioﬁ had been completed 1n Buildings 3, 4, and 5 by thé time the
fifth nibnthly report was\submitted. Pet. Ex. 7, Att. 18B, Fourth- Monthly Progre'ss‘ '

’ 'Report - June 12,1994 thmugh July 9, 1994, dated July 14, 1994 gt 3 and EPA Ex. 9,
Fifth Monthly Progress Repbrt - july 10, 1994 through August 6, 1994,' ciated Auguét 11,
1994 at‘2. Although othér work rer‘nain_edvto be completed pursuant to the 1994 Building
UAO and Dico cdntinued to submit :progr'ess reports fgr several more months, there is no .
indication in any of the progreés reports that any additional insulation was removed from
Buiidings 3,4, or S after the epoxy paint encapsulation layer was in place. Thus, the
prog}ess reports submitted during the building éncapsulation operatiohs, which were "
| intended to make a record of the work that was compléted under tl;e 1994 Building UAO, :
give no indication that all PCB-contaminated insulation was removed from the buildings.
3. Building‘Removal Aétion vOperatidn and Maintenanée
By letter dated Juﬁe 10, 1994, Dico submitted its Building Operation and
Maintenance Plan (“Building O&M Plan”) for the buildings required by the 1994 ‘
Building UAO.} EPA Ex. 10, Opefation and Mainfeﬁance Plan for Dico, Inc., Des
_ Moines, Iowa; Buildings No. 1-5, Maihtenance Building and Mainteﬁanée of Interior

Surface (foatings, June 1994. In the Building O&M Plan Dico described the building

cleanup actions as follows:
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The following actions were taken during the remediation actions:
Residual and loose material was cleaned from the floors.
Building walls, roof/building beams, trusses, and ceilings

“were dry vacuumed to remove loose material.
Dirt, dust, and oil and grease was cleaned from interior
surfaces. ~

- Damaged msulatzon was repazred or replaced
Floors were wet scrubbed with a mild acid solution.

Surfaces were prepa'red and then encapsulated with a

coating.

‘Metal panels were 1nstalled along walls which had exposed
insulation.

The Aldrin tank annex was removed along with the Aldrin
tank itself Surrounding soil was excavated for disposal.

Air sampling was performed upon completion to ensure the

~ encapsulation was effective. (emphasis added)

l

Id Sec.2.0at2.
Observations by EPA’s oversight contractor also support the conclusion that all.
insulation was.not rernoved from the buildings. EPA’s'oversiglit contractor visited the
‘Dic.o Property to observe the cleanup on two occasions,i on April 12 to 14, 1994, and
again on May 23 and 24, 1994. The report submitted to EPA regarding the
April 12 to 14, 199‘4 visit indicates the oversight contractor observed Dieo’s cleanup
contractor vacuuming the walls and ceilings in Buildings 4 and 5 and that after
vacuummg, the msulation seams and tears in the insulation were being repaired. EPA
‘Ex 11, Memo dated Apnl 20, 1994, from Robin Wankum, Black & Veatch Waste
Science, Inc., to Glenn Curtis, EPA, re Field Observations of Removal Activities,
“‘Wankum April 20, 1994, memo,” at 1. | During the May 23 and 24, 1994, visit, Ms.
Wankum noted that the eeilings, walls, .and beams in Buildings 4 and 5 had been painted
‘white. Insulation seams were still being repaired and the paint touched up. Adhesive foil

was used to repair insulation in some areas where it © ‘was really ripped up ¢ Adheswe

foil wasalso used to repair the insulation on the ceiling in Bulldmg 3. EPA Ex. 12, »
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Memo dated June 6, 1994, from Robin Wankum, Black & Veatch WaSte Science, Iﬁc., to
Glenn Curtis, EPA, re Field Qbservations of Removal Acfivities, “Wankdm June 6, 1994,
memo,” at 1. | | |
4. Building Removal Action Final Repoft ,

Dico submitted the Removal Action Final Report required by the 1994 Buiiding |
UAO on April 11, 1997, approximately three years after it completed eneapsulating the
interior-surfaces 1n Buildings 3/, 4, and 5. EPA Ex. 13, Removal Action Final Report,
Operable Unit 4 Removal Action, dated April 11, 1997 ‘(“Building Removal Action Final
Report”)." Dico asserts for the first time in the Building Removal Action Final Report
that it removed materials that were identified as eontaining PCB:s:

2.3.3 Insulation Repair/Removal

At various locations within the buildings, some panels of worn and aged
insulation were falling from the ceilings. Since such damage would not be
acceptable for painting later these sections were replaced and/or repaired
where necessary. In some buildings the ceiling insulation backing had
been identified as containing PCB's in past investigation and in these
cases the panels were removed for disposal. Repairs of existing insulation
and installation of new material was secured with tape to prevent gaps in
coverage. (emphasis added)

Id até6.

In the buildings, where previous investigations indicated PCB's were
present in the insulation, this material was removed for disposal as work
progressed through the buildings. As the waste insulation was removed it
was placed into 55 gallon fiber drums which were sealed and labeled. The

* drums were placed in the hazardous waste storage area to await offsite
removal. The insulation was disposed of by incineration at the Aptus
facility in Lakeville, Minnesota. A waste profile and analysis is provided

~ in Attachment 5.5 and a summary of quantities and shipment dates isin
Attachment 5.0. (emphasis added)

Id. at 17.

~

Il Pet. Ex. 7, Att. 6 includes portions of this report.
13
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The higlﬂighted stétements sefv_e és the one of the primary groﬁnds for |
Petitioners’ argument that PCB-contaminated materials were removed from thé bﬁildings
long before the buildingé _Were demolished. However; there is no factL‘lal' supp‘ort for
thééc cohch.lsiio.ns. Dvico"s' initial evaiuation of insulati:on.cleanulp thions incljudedv in the
1992 Bui‘ldin\)gﬁlnvestigatic»)n Report, its December 1993 Propoéed Buildiflg Work Plan, its
March 1994 1\3ﬁilding Removal Action Work Plan, its Building O&M Plan, its Waéte
Generation, Staging and Disposal Plan :and its monthly progress reports all describe the |
work as rebairing damaged insulg_tion and only removing insulation which is too bgdlsl

~damaged to be repé.ired. Some exceptions to this plan were highiighted in thg monthly
-reports, such as the interior insulation in Buildjng 3. The observations made by EPA’s

* oversight contractor were consistgnt with this being the general plan. NOwheré is there
any record of Dico’s having re‘movéd and replaced any more insulation rtha.n absolutely
ne‘cessary;, The'Region’s.cerfiﬁc.ation that thé work required by the 1994 Building UAO
had been corﬁpieted and the long-term O&Mbrequirements were now in effect does not
indicate EPA’s agreement vﬁth every statement in the Building Removal Action Final

? Report. EPA Ex. 14, May 8, 1997, Vletter from Mary Peterson to J1m Fechter, Titan |
Wheel, (“Notice of Completion”) at 1.

In addition to Dico’s descriptions of the work and the observations of EPA’s_

. / . . .
.oversight contractor, the quantities of insulation removed from the buildings do not

sﬁpport Petitioners’ contention that materials identified as PCB-contaminated had been
removed from the buildings. Attachment 5.0 to the Final Rcbort indicates that a total of
36 55-gallon fiber drums, or 1980 gallons of waste insulation, weighing 1008 pounds

were removed from the buildings and sent off-site for d'ispo"sal.. EPA Ex. 13, Att. 5.0 at
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1-2.2 In the Final Feasibility Study for Operable Units 2 and 4 of the Des Mo’ines TCE
‘Site, Ei’A evaluated a remeciial option in which all the insulation in the build_ings wéuld
be remo&ed and properly diéposéd of. 4EPA Ex. 15, Final Feasibility Study for the Des
Moines TCE Site, Operable Unit Nos; 2 and 4, M;iy 30, 1996, (“OU2/4 FS™), Table E-3.
.Based on fhe size of the builciings, EPA’S contractor calculated the total volume of
contaminated insulation' in tﬁe Dico buildings to be appro/'ximatevly‘2,81 1 cubic yards, or
10,146 gallvons.13 }d at E-3. Thus, the 1980 gal.l(.)ns of waste ihsula}tibn Dico reported -
| sending for disposal in 1994 isapproximately 20 percent of EPA’s estimate of the total |
volume of insulation that was in the buildings, leaving approximately 80 percent of the
insulation still in the buildings enclosed withbin; the epcapsulation barrier. Clearly, the
Petitioners did not femoVe all of the contaminated insulation duﬁng the 1994 removal
‘action.

Attachment 5.5 to the Final Report is tﬁe APTUS waste profile infoﬁnétion for
the insulatibn removed frofn thé buildihgs. EPA Ex. 13, Attachment v5.5>. APTUS was
Dico’s waste disposal contractdr for the Buildiﬁg Removal Action. The data reborted in
Attachment 5.5 shows the composite sample of insulatjon rempved from the buildings for
disposal had a PCB concentration of 28 ug/g (28 rrylg/kf'g).“A Id. at Attachment 5.5,2-3. “‘

This composite sample, along with thé insulatiorfl_samples ap.al}\'zed at fhe SIM Sife, are

the only insulation samples analyzed after the building interiors were encapsulated. This

2 Pet. Exhibit 4, p. 17, Attachments 5.0 :

12 The estimated cost for removal and disposal of the insulation and decontamination of
the buildingsin 1996 FS was $2,275,260. EPA Ex. 15 at Table E-3.

1 According to Dico’s Waste Generation, Staging and Disposal Plan, the sample
analyzed would have been from a composite sample collected from the different drums of
insulation staged for disposal. Pet. Ex. 7, Att. 18A, at D0440.
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vdata conﬁfms, rather _than contradlcts, the earlier Eckenfelder sampling data in that it
shows the presence of PCBs in the irlsulation.

: In June 2000, Env1r0nmental Science, another Dico contractor, collected and
analyzed 1nter10r building surface wipe samples pursuant tc the Bu1ld1ng O&M Plan.
The purpose of the sampling was to yerify that the encapsulation layer 'remained effective
in ccntaining the PCBS. Pet. Ex. 7, Att. 11. No insulation samples were collected since it
would have been necessary to inyade the encapsulation barrier to collect such a sample.
Not ﬁnding\ PCBs in tll_e surface'wipe samples may indicate that the' encapsulation barrier
remained effective, but would ndt indicate that there were no PCBs in the insulation
itself. ‘

5. Proposed Modification fo O&M Plan
Over time, the activity level in the buildings declined and Dico sought relief from

. the Region for some of the requirements of the 1994 Building UAO. By letter dated July
12,2003, Dico proposed the following modlﬁcaticgs to the O&M activities wifh.respect to
the Buildings:

Operable Unit 4 Buildil_lg Removal Action

This system is operating under the guidelines of the followmg documents
USEPA Administrative Order Docket No. VJI-94-F-0017 _—
Operation and Maintenance Plan, 10 June 1994 "

11. The interior surface coating maintenance for Buildings 1, 2, 3, 4, 5,
and the Maintenance Building at the Des Moines TCE site is very costly
and time consuming. At the end 0f 2001, all manufacturmg operations
were shut down and the buildings were vacated. On the date of this work
plan, some inventory remnants remain in the Maintenance Building and

- Buildings 3,4, and 5. One man is currently workmg ona weekly basis to
remove these remnants of inventory. ‘
DICO has intentions of possible future demolition or dzsmantltng of these
buildings. No date of certainty can be given for this, however.
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A

It is proposed to discontinue the requirements of the Operation and
Maintenance Plan of 10 June 1994. This is based on the fact the buildings
are not being used for manufacturing activities, , the cost associated with
the upkeep, and there is no occupancy of people to perform the work. The
only people visiting the site are for the sampling, monitoring, and :
maintenance requlrements ‘of OUI and OU4 Capping | Removal Action, and
the one person mentioned in 13 above.

The effective date would be the date of approval of thJS work plan.
(emphasis added)

AN

.EPA Ex. 16, July 2, 2003 letter from Dan Buttars, cho Env1ronmenta1 Coordmator letter
-to Mary Peterson, EPA. Dico’s letter rnakes no reference to the PCB-_contammated

insulation being removed from the buildings to support its request to discontinue the
requirement of the Building O&M Plan, which included maintaining the encapsulated
buildings.

The R_egion responded to Dico’s proposed changes by letter dated September 3,
2003, stating: |

The work plan mentions that Dico may demolish the burldmgs

which are associated with previous response actions and subject to certain

requirements for operation and maintenance. The EPA does not

necessarily object to demolition of the buildings, but urges Dico to

coordinate any plans for demolition of the buildings with EPA. Certain

disposal requirements may apply for building debris, and the EPA or state

would want to oversee the demolition. (emphasis added)
EPA Ex. 17, September 3, 2003, letter from Mary Peterson, EPA, letter to Dr. Gazi
George, Tltan International, Inc., at 1.

Dico’s Building Removal Action Annual Report from July 2005 states as follows:

The buildings remain unoccupied for any manufacturingor

warehousing activities. The entire inventory has been moved out. The only

items that remain are some pieces of miscellaneous production machinery.

In addition to existing perimeter fencing and locked gates, twenty-four

hour onsite security services are scheduled to return to the premises to’
discourage vagrants and/or trespassers. (emphasis added).
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EPA Ex. 18, Operable Unit 4 Building Rerrloval Action Report for‘v2005, dated July 25,
2005 at 1. - o
Thus, by‘ July 2005 the buildings htid not been used prodﬁctively for several years,
Dico 'ackrlowle,dged that upkeep pursuant to the 1994 Building UAO. was 'expensiye and
* time consuming and Dico indicated it was considering demolishing the buildings.
However, Dico had ,ﬁbt proposed a specific plan or evenlém approxime,te time frame to
the Region and the Region had not given Dico/approva.l to demolish the buildingsf The
requirements of the 1994 Buivlding UAO to mointéin the encapsulation barrier remained
in effect. | |
6. Plans to Redevelop cho Property
The C1ty of Des Momes was interested in re-developlng the D1co property.’’ At
the City’s request, the Region prepared a Reuse Assessment Report for the/ cho
Property. EPA Ex 19, Rease Assessment Report for the DICO Property, EPA Region 7 ,
March 2007. This report ‘a"ddressed questions r'aised‘ by the City regarding redevelopnrent
of the Dico Property in light of the existing contamination. This report repeatedly
mentions the existence of the PCB-contar_ninated insulation in the buildings, irrcluding the
following: |
| Property owned by Dico, Inc. southwest of downtown Des Moirres Iowa,
is part of the Des Moines TCE Superfund site . . . Several buildings on the
property contain pestzczde residues and polychlorznated bzphenyls (PCBs)
(emphasis added) "
- Id at2.

~

In March 1994, under EPA over51ght the DICO Company conducted a
‘removal action addressing contamination ‘inside on-site buildings. Interior
surfaces were cleaned, building walls and floors were encapsulated and

1> On September 22, 2006, the Reglon met with representatlves of D1co and the City of Des Moines to
discuss the C1ty s interest in redeveloplng the Dico Property
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 interior building insulation contammg PCBs was secured. (empha31s
added)

\ Id at 20.
Trhus‘ the report clearly indicates that the PCB—contaminated insulation had been
encapsulated in the bulldlngs The Region forwarded coples of the Reuse Assessment
‘Report to multlple Dico representatrves by letter dated March 17, 2007, including Cherr
Holley who participated in the September 22,2006 meetlng with EPA and the City. EPA
'Ex. 20, Letter dated March 19, 2007, from Mary Peterson, EPA, to Brian Mills, Dico,
w/cc to Cheri Holley, Titan International, transmitting a copy of the Reuse Assessment
Report for the Dico Property. Dico did not dispute the inforrfrati/onlin this report anct less
than five months after receipt of tne report Petitioners entered intb the demolition
contract with SIM.

B. Building Demolition

The Region first learned the b‘uildings were being »demolished when Mary
PEterson,the Region’s Remedial Projeet Manager (“RPM”) for theDes Moines TCE
Site, visited the Dico Property on September 19, 2007. EPA Ex721, Site _Inspection
Report, Des Moines TCE Site, September 2007, at 2. This site visit was part of a Five
- Year Revrew (“FYR”) the Regron was conductlng pursuant to Section 121 of CERCLA
42 U.S.C. 9621, to determine whether the Superfund remedies in place on the Dico
Prbperty, including the Building cleanup, remained protective. At the time of this visit |
large portions of some of the former DiChem buildings had already béen dismantled and
essentially all the insulation had Been removed from these buildings.

The Region sent Dico a letter dated November 8, 2007, requesting information

about the buiiding demolition. EPA Ex. 22, Letter dated November 8,2007, from Mary
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Peterson to Brian Mills, Dico, re: Follow-up from September 2007 Site Inspection and -
Response to Recommendations 1n PER No. 21, at 1. Cheri Holley responded on behalf of
- Dico by letter dated J anuai'y 22, 2008, stating in relevant part the following:
, 5) Buildings 4 & 5: During the initial phases of Building post
closure monitoring required by the original Administrative Order No. VII-
94-F-0017, DICO conducted testing.on the inside surfaces of the buildings.
to include the parameters stated in your November 8th, 2007 [letter] All

testing showed that these concentrations did not meet any RCRA or TSCA

hazardous waste standards. Mr. Thomas Duncan sampled;these buildings -

on a regular basis. It was then, and only then that EPA approved the

dismantling and disposal/ sale of these buildings in USEPA letter dated

- September 3rd 2003 Paragraph 2, pending notification of USEPA Region
- VIIL DICO apologizes for the miscommunications that resulted in not
; notifying the USEPA within the period specified by your above referenced
- letter. The miscommunications resulted from the departure of two

consecutive Environmental Engineers and the eventual hire of a third .

professzonal within the past 3 years. (emphasis added)
EPA Ex. 23, Letter dated January 22, 2008, from Cheri Holley, Gene’ra'l Counsel, Dico,
Inc. to Mary Peterson, re: Response to USEPA letter dated November 8th, 2007, at 2.

Dico’s response did not address the information contained in the Reuse
Assessment Report about. PCB contamination remaining in the buildings. Dico also
‘'substantially misstated the condition of the buildings when ihey were demolished and
incorrectly indicated that the Region had approved building demolition, sul)jeet only to
prior notice by Dico. The September 3, 2003, letter referenced by Dico did not give -
EPA’s approval'to demolish the buildings subject only to EPA’s receiving prior notice of
the demolition. EPA Ex. 17, at 1. The terms of the 1994 Building UAO required prior
written approval by EPA before the buildings were demolished. EPA. Ex. 7, Sec. XVI, at
23. Dico had not notified the Region that it had Speciﬁc plans to demolish the buildings
and the Region had not granted approval for the demolition. Buildings 4 and 5 and the

Maintenance Building were completely demolished. EPA Ex. 24, Mary_‘Peterson’vaay
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8, 2008, memorandum re: Tﬁp Repoﬁ for Dico Building Demolition Foll’owﬁip. April
2122,2008,at2. |
In their responses to infoﬂnation request lefters Dico and SIM prbv’ided copies of
a written agreemént signed on or about July 2?, 2007, between Titan Tire and SIIVi. Pet.
- Ex. 4. This agreenient‘purjaorted tobea “purchase- agreément” between those parties “for
- two buildings at our Dico 1ocation in Des Moines, IA."" The agreemenf inclﬁded no
description of the ‘conditio.n of ‘the buildings or any other reference to the buildings
»having contamination or being subject to the requirements of the 1§94 Bﬁjlding UAO.
According to lsefitioners, SIM purchased the buildings because SIM wanted the
steel structural support fnemBeré for use in constructing :bliildings on its property in
Ottumwa, Towa. Pet. at 2. Bdth Dico and SIM agree that Dico did not tell SIM the
buildings were contaminated. Pet. Ex. 6 af D006.5-OO66.’ SIM admits that it took no
special pfeéautions because of the contaminants either duﬁng the building' demolition or
.in handling, tfansporting, and disposing of the démolitidn debris.'® SIM reported in‘its
ihformation réquest responses that it transpbrteli the‘-be-ams to its property in Ottumwa,
Iowa. Pet. Ex. 2, at DOO30-0031. Dico offers no evidence that the beams on SIM’s |
property {avere.not the beams SIM removc_:d from the Dico Property. |
C. SIM Site Invesﬁgation; |
On May 16, 2008, the Region collected samples from the steel beams sfored on
SIM’s property in Ott'urﬁwa, Iowa. The sampling included wipe samples collected from

beam surfaces, soil samples, and a bulk insulation sample. The sampiing was conducted

6 In its initial evaluation of cleanup options for the buildings, Dico’s contractor Eckenfelder described the
encapsulation option, which is essentially the option selected for the contaminated insulation, as the
“Ceiling Insulation Repair, Wall Insulation Protection, and Notice Arrangement,” in recognition of the
need to notify any building leasee [sic] or potential buyer that the PCB containing insulation existed in the
buildings. See 1992 Building Investigation Report at 3-6.
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‘pursu'ant to a Quality Assurance Project Plan (“QAPP”) dated' May 8, 2008, épproved in
accordance with the Region’s standard practice.” EPA Ex. 25, May 8, 2008,
| memorandum from Diane Harris, EPA, to Mary Peterson; EPA, approving beam and soil
sampling QAPP, at 1 The Region had not anticipated finding bulk insulation ;n the
‘beams and the QAPP\reﬂected that only surface wipe anci soil samples Woﬁld be
. collected. However, when bulk insulation was found w1th the;bear‘ns, the Regipn made
: the decision to substitute an insulation sample for one of the planned soil samples.’ The
’ sample container and prcsetvatipnvmethods\»were consisﬁent for the soil and bulk
 insulation samples. EPXEX. 26, RLAB Method No. 3240.2G, Organochlérine Pesticides
~and PCBs,/ April 26, 2006. o
Pptential cleanﬁp criteria are referenced }in the QAPP to provide\some'basis for
évaluating the data. For wipe samples, the QAPP referenced the cleanup standard of
- 10pg/100 cm? for non-porous surfa‘ces\andl for soils it referenced. the cleanup standard of
| 25 ,mg/kg'for bulk rémediation waste and porous surfaces for low océupancy areas. EPA
Ex.25,at9. The QAPP isnota £esponse actiori decision document and the reference to
‘, the low occupancy standa_;ds was not intendedb to establish the final cleanup level forv
soils, which was set in the December '30, 2008, SIM Sife Action Memo. ‘:EPA Ex. 27,
Enforcerhent Action Me_mprandurh, Reqﬁés_t for Time-Critical Removal Action at the
Southern Iowa Mechanical Site dated December 30, 2008, “SIM Site Action Memo.”
The Region ar;al_lgeid for access for the sampling w1th SIM, the owner of the
property ahd purportedly the owner of the steel beams. EPA Ex. 28, May 16, 2008,

Access Agreement for SIM Site sampling. Under Section 104(e)(4) of CERCLA, the ’

7 A QAPP doéuments how specific data collection activities shall be planned, implemented,
and assessed for a particular project. ‘ :
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Region’s obligations with respect to collecting samplgs run to the “owner, operator,

* tenant, or othér person in charge of the place from which the samples were ébtained D
) 42 US.C. §604(e)(4). Petitioners make no claim that ';hey fall into one of these |
- categories of persons. | .

Thé Region conducted what it refened to as biased sampling ’vxbfhen.coll'ecting
‘s.amples at the SIM Site. Biased sampling is sométiines'referred to as “judgmental”

- sampling because the sample lo}cations‘ are based on proféSsional judgment éf the |
sampling team. EPA Ex.25at8. In EPA terminology, biésed sanipliﬁg means sampling
in the loéations most 'likely to l\)e contaminated. Ttﬁs-was the initial sampling event at the
SIM Site and the Region was primarily ih_terested 1n léarning whether PCBs were present.
on'th’e beams or in the soil at the Site. The Region planned this investigation to look for |
I;CBs where they_'were most likely to be found if they were present. Although there are
occasions where statistically based sampling is appropriate, biased sampling was
appropriate in this instance to make an initial determination as to whether PCBs were
present at the SIM Site.

The samples were collected ,by'two Region 7 On—ScenejCoordinators (“OSC”), .
.ToddVCampbell and Adam R'uiz; EPA Ex. 29, Todd A._ -Campbelll, OS_O/UPR/ERNB,‘
Memo dated December 12, 2008, re Trip Rep‘c;rt for Southern I_ov_&é Mechanical Site,
“Trip Report.” The OSCs noted the date and timé the ’s‘ampiles were colleéted and the
latitgde and ldngi'gude where they were collected. EPA Ex 30, Transmittal of S.amplé |
Analysis Results for ASR # 3867, dated May 30, 2008, at 12 — 36. The OSCs
photographed all sa’mpling locations and noted the locations in the SIM Site logbook.

EPA Ex.29 at 3 to 21. The.OSCs used a 10 cm by 10 cm template to collect samples
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from al100 cm2 area and reporded in their field notes and trip repof; that all wipe samples
Were ,¢ollected over a 100 cm? area. This appfoach_is consistent with the Region’s wipe

: salﬁpling protocol. In céseé where the beam surface was less than 10 cmiwide, they
collected a 100 cm? sample by dividing the. sampie template in half and \;\dping >'vcw'o
adjacent areas to achieve a t_otal sample area of 100 cm®. Id. at 2. They n(v)ted‘rth'e speciﬁc |
samples\ that were collected using this appr’oach 'in‘thc ﬁé_ld log. Id at 19. In accdfdance ,
with the approved QAPP, a!ﬁgld blank\\and two matrix spike saﬁples were collected for \.

, quality as>surancé\purposevs.v Ild at2.

The approved QAPP calied for the collection of beam surface wipe samples and
séil samples. H’owever’,;when ’ghé OSCs arrived ét the SIM Site, insulaﬁon fragments
were visible on éome (').f tﬁe beams. After consulﬁng Wlth the RPM by télepﬁoné, the
decision was made to substitute one insulation sample for .one soil sample. Thé insulation
sample was placed in one of the glass jars that had beén provided for a soill.sample. The
jar was labeled sainplé No.9. Id at2,21.

After collection the éamples Wére placed on ice in a cooler, driven to Kansgs City
by the OSCs, and delivered to the EPA Region 7 Laboratory. The Regionﬁv Léboré.tory is
a lbcked. buildiﬁg with restricted aécéss, located w1thm a secure gated property. The
sealed coolers, with chain’ of cu's,:co't‘iy'records, were placed ina temperature controlled .
refrigératdr provided for this purpose at the Region 7 Laboratory, where they were stored |
until processing for analysis the'folilowing Monday. The samples weré feceived with
seals intact by Nicole Roblez on May 19, 2>010. for the‘v purpose of a‘nalysis.. EPA Ex. 30, ‘

: ét 12-16. Each step in ’this process i§ nbted on thé sample chain of custody forms. EPA

Ex. 30, at 12-36, EPA Ex 31, Sample Stofége Access History Log at 1-3.
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Samples were handled by the Regioh 7 Laborétory in accordénce with é.pprdpriate
Standard Operating Procedures. RLAB Method No. 3210.1D, Extraction of Wipes
Samples for PCB Analysis specified the appropriate procedures for the S.IM Site wipe
samples. EPA Ex. 32, RLAB Method No. 3210.1D, Extraction of Wipes Sam’plles-for
~ PCB Analysis, recertified April 18; >2_008. SOP 3210.1D speciﬁes that wipe samples need
to be extracted w1thm 14 days of (;,ollection, and the extracts analyzed w1thm 40 days. Id
at 5. All samples were analyzed within acceptable holding times. EPA Ex. 31.

Ih order to analyze‘wipe samples, an. extract is prepared and the extract is injected
into the instrument for analysis. The instrument provides raw area counts which
represent the concentration in the sample extraé_t in units of micrograms (ug) per liter (1)

of extract. As provided in. SOP 3210.1D the results are convertedito ug per square
| centimeter (cm?). EPA Ex. 32 at 7-8. |

| Initially, nb special precautions or instrument bfeparaitions were rhadé in advanc_e_
of analyzing the SIM Site insulation sample. However, the very high concehtrations of
PCBs in the sample exceeded thé concentration the analytical instrument had been
calibrated to aﬁalyze, requiriﬁg maintenance to be performed b;fore the sample could be
analyzed. This is a common occurrence in sample analysis and is-a normal instrument -
response to high concentrations. Ultimately anotherr instrument, which had been properly
\,\ calibrated aﬁd prepared to analyze a high-concentration PCB sample, was us’ed to analyze
this sam?le. 'EPA Ex. 33, Affidavit of Lorraine Iverson

D. The SIM Site UAO

The resulis of the May 16? 2008, investigation data confmned the presence of

PCBs on the beams, in sdi} beneath the beams, and in the .residual"insillation on the
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| beams. EPA Ex. 30 at 1.-12. Because PCBs are specifically regulated under TSCA, the
’ Régién looked to decontaminstion regulations promulgated at 40 C.F.R.761.79 as the
primary applicable or relevant and appropriate requirements (“*ARARs”) for the bearn
clearmup action. Tﬁe Region also requested that the State of lowa identify any state |
requirements tha'f may be applicable br_relevant and appropria're to the anticipated
cleanu;r action. EPA Ex. 34, July 25, 2008; leﬁer from Glenn Curtis, E‘PA,'to Cal
Lunrlberg, IDNR, requesting that IDNR idenfify state -ARARs ‘for SIM Site removal
act;on. Although the Sta[té idenriﬁed sorﬁe potential ARARs, the TSCA cleanup criteria
largely dictated the nature of the cieanup ar‘:tion.'- EPA Ex. 35, July 3 1~,420(v)8, letter from
- Bob Drustrup, IDNR, to Glenn Curtrs, EPA, reSpondipg to EPA’s request for state |
ARAR:s. | | |
Because the beams were located in an open area, with few 'Qr no access
restrictions, the Region cons;dered the appropriate decontamination standards to be thosc
for ﬁnrestricted access. Cleaning the beams to the unrestricted access criteria would also
eliminate the need for access’ restriqtions on the SIM Site after completion 6f the cleanup.
The beams at the SIM Site had been in contact with non-liquid PCBs and many of the -
beams had been pai{nted. Ex. 29 ét 3-16. The appropriate cleanup criteria would then— be
“cleaﬁirlg to Visual Starldard No. 2, Near-White Blast Cleaned Surface Firrish, of the |
National Association of Corrosion Engineers.” 40 C.F .R. 761 79()(3)(1)(B). The -
appropriate decdrrtarrlinat_ion meéthod to achieve this stahdard-is scariﬁcaﬁon, ie.
" mechanical clearr\ing of the beam surface. -
EPA.initially considered use of a solvent wash, as proposed by Petitioners, as é

possible cléam;p option. The Region ultimately rejected this approach because under the

N
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: TSCA.decorita'mination regulations, the solvent wash option applies to unpainted non-

porous surfaces previously in contact with liquid PCBs, conditions which were not

COnsisteﬁt' “fith)the/conditions present at the SIM Site. See 40 CFR \761 T9D)3)(Q)(A).
Solvent wash woﬁld nt_Jt be expected to achieve the same level of cléanup as would
scarification. " |
The beams were stored in an open area where rain, wind, and other natufal |

elements can cause the migfation of contaminants from fhe beams into the surrounding
soils. The beams presented a threat of direct contact eXposures to SIM @orkers, site
visitors, and trespassers. The primaif;' routes of exposure would ihclude direct contact. for
* dermal exposures and inge_stioﬁ which could occur if food is handled and consumed

followihg contact with the beams ;)r if eXposcd areas of skin are brought into contact with
| ’tllle mouth. VEEA Ex. 27 at 6.

The (Region attempted to negotiate a CERCLA administrative settlement

agreement with Petitioﬁers to clean up the SIM Site, but Petitioners did not consent to do
the cleanup. On December 30, 2008, the Region signed the SIM Site Action Memo
selec;cirig the_ appropriate cleanup mea‘sureé for a time <;ritica1 removal action at'the SIM
Site. EPA Ex. 27. The SIM Site Acstion Memo was supported by an adminiétrative _
récord containing the information considered by the Regioh in selecting the cleanup
action fdr the SIM Site. EPA Ex. 36, Southern Towa Mechanicall Site Admhﬁétrative
Rgcord Index. EPA made a cbpy of the administrative record availabl‘-e in the grea’of, fhe
'SIM Site and published a n/o";ice of the availability of'the administrative recor,d‘ in a local

~ . paper. EPA Ex. 37,.Administrative Record Document Transmittal Acknowledgement
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Form signed Juiy 6.,‘2009.' Fér timé critical remoyal'actions fhe NCP allows the rerﬁbval
action to begiﬁ before the public rotice is published. 40 C.FR. 300-415(n)(2)().

Also on Décembér 30, 2008, the'Region tré.nsmitted to Petitiéners_ a final
prb;éosed Settlement agréémenffor their signatufé. EPA Ex. 38,‘Dccem5er 30, 2008
letter from Cecilia ’}'apia, EPA, to Mark Johnson, Stinson, transmitting proposéd AOC
and delayed"éffe;:tiye da_fe UAO for SIM Site removal action. Along with the final
_ proposed settlement agreement thé Region transmittéa aUAO that would become
effective on January 23, 2009‘, if Petitioners did notrsign the settlefnent agreement.
Petitiohefs elected not to sign th¢ propdsgd settlement agreement and the UAO bécame
effective on the gate specified. The terms of this UAO applied to the cleanup action
~ conducted at the SIM Site. Id at 1, para. 2

E. The SIM Site Removal Action .

| The SIM Site UAO required the following actions:

1. All fesidual insulation was to be removed fromﬂt'he'beams

2. Beams or portions of beams with surface contamination above 10
ng/100 om’? vi?PCBs would be cleaned using the écariﬁcation prbcess specified in thf TSCA
decontamination regulations, as describéd above.

3. Beams or portions of beams that did not exhibit visual signs of -
* contamination v:/ould be tested using é standard wipe test to verify that they contained
less than 10 pg/ 100 cm? PCBs and cleaned using the scarification process }f found to
‘/\contain m'oi'c than 10 pg/ 100 cm? PCBs.

4. All removed materials would be properly disposed of.
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5. | All soils above 1 ppm ‘PCBs'would be excavated and disposed of
off-site. 1d. at 7, para. 29, - '
| Petltloners submitted a Work Plan descrlbmg how they planned on performing the
work requlred in the SIM Site UAO. Pet. Ex. 16. Petltloners work plan prov1ded for
~ visual mspectlon of the be_ams to look for ms_ulatlon and adhesive, residues on the beams.
Id. at DO571. Areas exhibiting §uch signs would be nléaned using sCaﬁﬁéation. Aﬁ
- ‘‘grab” surface wipe sér’nple would be collectnd for nnalysis from IOvner,c&ént of the beams
with no such indications. Pet. Ex. 17'at‘ D0597. ConpoSite samples of soil would also be - -
z;.nalyzed to ‘identify soils above l. ppm PCBS. Id. at D0597. Ultimately no soils were
found above 1 pprn, so no soil cleanup was performed.

During the cours\é of the'wo‘fk, a change wa§ suggested in thc-apprbach for
‘verif&ing that beams initially screened out by visuél inspection would be sampled to
v;:rify that they were clean. Under the rc’\;isgd approach, Veriﬁcnti()n sampling of -beanis
that passed the initial visual inSpéctidn Wduld be Based ona mOrevth‘orough visual
examination of the bearns for indic;ltions of contact with the insulation, rather than grab
sampling describéd in the QAPP.‘ This change was consistént with the cleanup standards
spemfied in the SIM Site UAO, wh1ch requlred testing of beams that were not scanﬁed
using a standard wipe sample EPA Ex. 38 at para. 29 As a result of maklng thls field
change, additional contagnmated beams were identified and cleaned that may otherw15e
have be’gn ove;rlboked. |

The UAO included a requirement tl‘lat“ within 60 days affen completion nf all
Work required»,b‘y this Order, Petitioners submit a final report snrnmarizing the actions

taken to comply with this Order. Id. at para. 46. The purpose of the Final Report was to
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make a permanent record of ‘the actions taken at the Site, including reports of analysis for
all media sampled and records of the disposition of materials remove{d from the Site. By
the terms of the SIM Site UAO the work under it was not complete until a final report

méeting these criteria had been submitted and approved by the Region. Id. at para. 76.

The Region found Petitioners’ initial submittal lacking information necessary to describe

'some of the work. Petitioners’ initial submittal also céntained information not directly

related to the work that the Region believed was not accmatc, ‘was more argumentative in
nature than a facfual descriptiqp of the work performed, and therefore not appropriate for
the' Final Repor/t.

One of the Region’s main concerns was dochnién:ting how the determinations '
were made as to which beéms exceeded‘vthe cleanuﬁ standard pf 10 ng/100 cm‘2 PCBs
specified in the UAO. Petitioners’ initial final action repoft submittal_s failed fo pro?ide
adequate documentatidn. Pet. Ex. 28 and 31. Eventually Petiiioners submitted a Final -
Report with sufficient information for the Regi{on to agree that the work required by the
SIM Site UAO had been completed and on June 10, 2010, fhe Region seﬁt Petitibners a
Notice of Completion. EPA Ex. 39, Letter dated June 10, 2010, from Mary Pétersor.l,r
EPA, to Mark Johnson, Stinson, re Notice of Completion of Work.

With respect to the SIM Site UAOQO, the actions takén at Malcolm, Iowa and
Grinnéll, Idwa were not requiréments of the SIM Site UAO or aﬁy other order issuéd by
the Region. Pet. at 12-14. These ac;,tions took place several months befo;'e the «éIM Site

'UAO was issued. Dic§ performed the sampliné and analysis without EPA approved

plans and without EPA knowledge or oversight. Dico ultimately made the decision as to
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how and where to dispose of the materials .involved. Petitioners should not be
reimbursed for any costs associated with those properties pursuant to this Petition.
III. Petitioners ane Liable Under Section 107(a) of CERCLA

Petitio'nei's argue that they are not CERCLA arrangers under the standard‘ for
| arranger liability set forth in Burlington Northern & Santa Fe Railway Co. v. .United
States, 1}29 S. Ct. 1870 (2009). To support this argument, Petitioners ‘claim that they did
" not take “intentional steps to dispose of a hazardous substance” by cdntraeting with SIM \
for the demolition of contaminated buildings that were eubject to the 1994 Building
UAO. However, Petitionets ente‘red into this transaction without infdrming SIM df the
contamination in the buildings or the permanent requirements in the 1994 Building UAO |
for maintaining the encapsulation barriers covering the PCB-contaminated insulation in
the buildings’ wails and ceilings. Petitioners knew that these barriers would inevitably be
compromised during SIM’s demolition activities, yet tliey remained silent. Petitioners
also failed to disclose the demolition transaction to EPA, despite the clear terms of the -

1994 Building UAO requiring EPA 'approval prior to any removal action being conducted

s
.

at the Site or deviation from the UAO’s encapsulation requirements. Although |
Petitioners argue that they did not “arrange” for disposal of hazardous substances, the

| cimumstahces surrounding their transaction with SIM provide compeliing circumstantial
evidence sufﬁeient tonestablis'h their intent to dispose of a hazardous substance and their
liability as arrangers under CERCLA ’Seetion 107(2)(3). Petitioners claim for-
reimbureement under CERCLA Section 106(b) Imust therefore fail based on their

erroneous interpretation of CERCLA’s arranger liability scheme, and their failure to

show by a preponderance of the evidence that they are not liable as CERCLA arrangers.
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~ A. The Law of Arranger Liability

| Under Section 107(a) of CERCLA, one of the four categories of “covered

- persons” includes: “any person who by contract, agreement or otherwise arranged for

- disposal or treatment...of hazardous substances owned or possessed by such person, by -

any other person or entity, at any facility...owned or oper’ated by another party or entity
and containill’g such hazarddus;substances.”‘ 42 US.C. § 9607(a)(3). Sectibﬁ 1/i07(a)(3) '
was enacted io prevent parties from contracting away their potéﬁtial CERCLA liability By
using a third party to dispose of their hazardo_,ﬁs substances.lsv The Supreme Court‘
recehtly clarified thé scope of this provision in the context of spills of a ne\;v and useful
product that resulted during the delivery of that pr@duct to the défenda_nt.r Burlington
Northern, 129'S. Ct. at 1880. | |
. 1. The Supreme Court’s Burlington Northern Decision

Burlington Northern involved a manufacturer’s sale iand delivery of an
unused, useful pfoduct (the pesticide D-D) to a customer, Brown & Bryant (“B&B”).
Shell, the manufacturer, knew that spilIs would occur during thev deliVery and transfer of
the produ'ct into B&B"ls bplk stdragé tanks. These spills occurred despite the stepé Shél_l

had undertaken to minimize the likelihood of spills during delivery and transfer. When

EPA later cleaned up B&B’s facility under CERLCA, EPA sued She_ll‘for cost recovery.

In ruling on Shell’s liability as a CERCLA arranger, the Court observed that

CERCLA does not specifically define what it means to “arrange for” disposal, and

- therefore gave the phrase its ordinary meaning. Noting that the word “arrange” implies

action directed toward a épecjﬁc purpose, the Court held that “an éntity may qualify as an |

arranger...when it takes intentional steps to dispose of a hazardous substance.” -

185, Rep. No. 96-848, at 31 (1980). .
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Burlington Northern, 122 S. Ct. at 1879 (intemai citations omitted). This ho'ldi_ng
confirmed that intenﬁonality plays a role in CERCLA arranger liability. Consequently,
Burlington Northern Wﬁs not a sea change in arranger liability but merély confirmed a
proppsition that had been recognized by some courts\pn'or to the Court’s decision.”” On
the unusual facts before it — iﬁvolvir;g an unused, useful pro‘duct,‘ where vSh‘ell had taken
steps to prevent acciciental spills — the Court fdund insufﬁcient e\zideriée to coﬁcludé that
Shell had arranged for disposal.

In Burlington Northern, the Court left no doubt that some transactiogi§ do not
're~quir.e extensive inquiry to determine whether intentionality _exi'st\s sufﬁcient to eétablish
arrang'er lieibility. First, the Court recognized that a party's intent is plear and liability will
‘attac‘:h in transactions for thg,soie purpose of getting rid of used and no longer useful
materials. The “intent to dispose” can bé inferred under suchzcircum_stance‘s'simply bya
~party’s involvement in a transaction specifically designed to discard its waste. Second,
the Court recognized that a lacic of intent exists in transactions involving the sale of a new
and useful pfoduci when the purchaser of that product later, and unbékriownst to the
seller, disposes of the product improperly. See Burlington Northern, 1729 S. Ct. at 1878
(internal citation§ omitted). |

Between these two éXtremes, the Court acknowledged a grey zone where the
party's intent in the transaction is less than clear. Iﬁ this grey zone, the determination of
whether a party is liable as an arranger requifes a fact-iﬁténsive and case-specific inquiry.

See Burlingfon Northern, 129 S. Ct. at 1 879-80 (internal citations omitted). Thus, the

- Y See e.g., Florida Power & Light Co. v. Allis Chalmers Corp., 893 F.2d 1313, 1319 (11th Cir.1990);
Louisiana Pacific v. ASARCO, Inc., 24 F.3d 1565, 1575 (9th Cir. 1994); AM Intern., Inc. v. International
Forging Equipment Corp., 982 F.2d 989, 999 (6th Cir.1993); U.S. v. Cello-Foil Prods., Inc., 100 F.3d
1227, 1231 (6th Cir. 1996); Redwing Carriers, Inc. v. Saraland Apartments, 94 F.3d 1489, 1512 (11th Cir.
1996).
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Supreme Court stopped short (i'f éstablishing any single test or formula for discemilig
'intént, but required each case to be déveloped and decided on its own uniqué facts. Thé

“Court did, however, emphasize that this fact-intensive inquiry looks beyond the parties’
subjective characterizations of the transaction as a “salg” or “diSposal.” _\Inste\ad, the
L\Court endorsed the reasoning of United States v. Cello-Foil Prods., Inc., 100 F.3d 1227
(6th Cir. l996), which held that intent to dispose neéd not be proven by direct ;:vidence,
but can be inferred from the totality, of the circumstances:. Lower court decisions

applying Burlington Northern have reaffirmed the relevance of circumstantial evidence to

- this analysis.”

Finally, m articiilating that a party mulst act with some intention to dispose, the
Court made clear that a party may be liable if it exilers into a transaction with the
"‘intehtion that at leizst a portion of the product be disposed o‘f.” 129 S. Ct. at 1880
(emphasis added). An entity cannot simply claim that it \&as selling a useful product and
avoid liability; courts will look beyond the prOfessecl “primary purpose” of a transaction.
Tllus, it ié clear that the Cou;t anticipated that arranger liability could arise with respect to
a transaction w1th dual motivations (i.e., a particular transaction may be both the sale of a
material that hasbsomé residual use and the arrangement for dispoSal of a substance that is
no longer liseﬁil). Burlington Northern makes clear that courts are not limited to

deciding whether the transaction as a whole represents an arrangement for disposal, but

rather can look at the party’s intentions with respect to each component of a transaction.

2 See United States v. General Electric Co., Case No. 06-cv-354-PB (D.N.H. Oct. 28, 2009) (unpublished
opinion); United States v. Atlas Lederer Co., No. 3:91¢cv309 (S.D. Ohio Sept. 1, 2009) (unpublished
opinion); and Carolina Power & Light Company dba Progress Energy Carolinas, Inc. v. 3M Company, et
al., (consolidated cases) No. 5:08cv460-FL (E.D. North Carolina March 24, 2010).
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B. The Supreme Court Expfessly Recognized that Transactions such as
Petitioners’ Demolition Agreement with SIM Plainly Give Rise to Arranger
Liability ' v ’

The facts 1n this cése are markedly different from Burlington Northe;n. Unlike
Burlington Northern, the transaction here does not involve the sale of an unused, uSefu]
product that, if it had been handled properiy, wbuld have bgen used i{n its entirety without
é.ny’ release of hazardous substaqces into t)he environment. In contrast, Petitioners’
transaction with SIM belongs at the othe‘f end of the arranger liability continuum: it
sought to get rid of old, dilapidated, and no longef useful buildings subject to a pre-
existing 1994 Building UAO that, among other things, required confainment of PCBs
inside the buildings. The Supréme Court expressly récognized that such circumstanccs
“plainly” give rise to arranger liability: |

Itis i)lain from the langua'gie of the statute that CERCLA liability

would attach...if an entity were to enter into a transaction for the sole

purpose of discarding a used and no longer useful hazardous substance.

Burlington Northern, 129 S. Ct. at 1878 (emphasis added).”’

1. The Circumstances Surrounding Petitioners” Transac'tion with SIM Show‘

that Petitioners’ Sole Purpose for the Transaction was to Get Rid of its:
Waste, the Contaminated Buildings '

In an effort to prove that Petitioners’ transaction with SIM was not an
arrangemel\it for the disposal “of a hazairdoué §ubstance, Peti;[ioners’ prdffer the afﬁdavits
of company officials from Titan Tire and SIM. Pet. at 39. These “afﬁdavitsvoffer
conclusory assertions regarding the buildings’ utility and the parties’ intent behind the

~ demolition transaction. Such assertions are of limited value, particularly when

21 Unlike the term “disposal,” the term “discard” is not defined in CERCLA. ‘The dictionary defines
- “discard” to mean “to get rid of especially as useless or unwanted.” Merriam-Webster Online, available at
http://www.merriam-webster.com/dictionary/discard (last visited August 10, 2010).
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contradicted by thé objective evidence surrounding Petitioners’ transactioﬁ with SIM.
See Cello Foil, 100 F.3d at 1233 (“frequently, the most probative evidence of intent will

be objective evidence of what happened rather than evidence describing the subjective

state of mind of the actor.”)

a. The Bl_lildil_lgs Comted W;stes, not Useful ProdlLts,

5 At the time of Petitioriers’ traﬁsactién w1th SIM, the Bhild\ings were |
appr/c;ximately 40 yearé old and had nbt been constructively used f;)r‘ sevéral yeé\r/s. EPA
bEx. 16 at 5-6. The buildings were als;) contaminated With PCBs and other hazardous
' sﬁgstances and in very poor physical ‘conditi,on, with broken doors and windows. EPA
Ex.21at2. ' . | T

Even the steel beams, which were of p{imary'interest- to SIM, were 'contami/nated :
with PCBS. EPA Ex. 30 at 4. Consequently, once the barrier encapsulating thé PCBS on
thos§ beams was compromised during demolition, the bea,msbeéame unusable until
treated fo remove the PCB contamination. Accor‘dingly,vEPA issued thc SIM Site UAO
to Petitioners’ requiﬁﬁg the concentrations of exposed PCB residue on the disman'tl‘ed’
beams to be cleaned, thereby preventing any potential e'ndang;:rment tdpubli_c health,
welfare, or the environment from the release of PCBs. EPA Ex. 27 at 6-7.

Petitioners point to SIM’s payihent of $148,75'4 for the 'bu'ildi\ngs' as evidence of
the buildings’ utility.”* Pet. Ex. 4. SIM’s payment, which equals approximately oné
dollar per square foot of building spacé, cannot be viewed in iSoiation from the total

circumstances surrounding the transaction. As _disdussed more fully below, Petitioners

failed to disclose to SIM that the buildings were contaminated and subje'ét to the 1994

22 The demolition agreement signed on or about July 26, 2007 between Petitioners and SIM was for the
payment of approximately $143,000. The parties entered into an addendum to that agreement in February
2008 that increased the price SIM paid for the buildings to approximately $148,754.
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Building UAO at the time of the transaction. Pet. Ex. 2 at D0028-29.k This failure to

| diécldse to the buyer that the buildings were subject to an EPA ord‘er.created a fals_é
app"ea’rance of value. SIM’s $148,754 payment to Petitioners for thekbuildi'ngs was based
on a false impression (i.e. ,ftha't they were b}lying clean bgildings), as acknowledged by

~ SIM in its responses to EPA’s information requést.

In short, ... Southern was not awa;e of any polychlorinatéd g\
biphenyls (“PCB”) in the structure. Southern was not aware of any
requirement for encapsulation. Southern was not aware that any of the
materials that were removed from the structures that it purchased required

any special handling of any sort. All of that would have been information
uniquely known by Titan, Dico and the EPA, not Southern. :

Pet. Ex. 2 at D0028. Consequently, the money SIM paid for the buildings does littie to

 establish their tme and accurate value or the intention of the ﬁetitionérs in entering into

the transaction.”
Petitioners also claim that Di’_qo ’srought and received bids from other parties for

the buildings to support their argument that the buildings were a useful product. Pet. at

39. Petitioners; however, héve provided no docum¢ntation or othér info;mation, suph as |

the names of the individuals or companies Petitioners correspondéd with or the amount of

the offers, to support this claim. Petitione;s also have not confirmed whefher they
informed the othér bidders that the buildings containéd PCBs and were Subject to the

1994 Building UAQ. Regardless, the sale of ‘a waste to the highest biddér does not

protect a party from CERCLA arranger liability./ See United States v. A&F Materials Co,

582 F. .Supp. 842, 845 (S.D; 111. 1984) (“The fact that [the seller’s] decision to give the

waste to [the puréhaserj was governed by the marketplace (i.e., the highest bidder) is of |

no consequen'c'e.”);' United States v. Summit Equip. & Supplies, 805 F. Supp. 1422, 1432

# As noted above, in the OU2/4 FS EPA estimated the cost of removing and properly disposing of the
insulation and decontaminating the builds at approximately $2.2 million. OU2/4 FS, Table E-3.
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(N.D. Ohio 1992) (not rclcvant for purposes cf arranger liability that,the owners cf used
‘ electrical equipment could sell it; relevant onlyvthat they wantéd the used equipment
taken away)

Con51der1ng their actual condition, the buildings could not be used for the purpose
they were pur,chased}w1thout further treatment. As such, they are inherently dlfferent
from the types of virgin materials and new products exchanged in cases applying
Burlington Northern to date that have ruled againSt imposing arranger liability.24

b. Petitioners’ Failed to Disclose the True Condition of the Buildings’
and the Existence of the 1994 Building UAO to SIM

Petitioners were fully aware of the PCB-contaminated insulation in the buildings
when they contracted with SIM for the demolition activities. Dico’s contractor,
| Eckenfelder, conducted the investigations and swampling in l99l and 1992 that estahlished |
the presence of l’CBs in the buildings. The Region subseqliently issued the 1994
Building UAO to Dico in- March 1994 requiring Dico to clean the bu11d1ngs repair and
reattach the damaged insulation, and apply an encapsulation layer to the buildings
interiors. Upon completion of this work, Dico conducted operation and n1a1ntenance '
activities to yerify that the encapsulation layer was preventing the release of PCBs in the
buildings. At no point during this -process did Dicc eyer.establish that all of the PCB-
icontammated insulation had been removed from the buildings. To the contrary, much of |

that 1nsulat10n remained in place beneath the encapsulation bamer DlCO applied to the

% See Government of the U.S. Virgin Islands v. Vulcan Materials Co., 2010 WL 2654631 (D. Virgin
Islands July 1, 2010) (dismissal of claim for arranger liability against the seller of virgin hazardous
chemicals); Hinds Investments, L.P. v. Team Enterprises Inc., 2010 WL 289116 (E.D. Cal. Jan 15, 2010)
(dismissal of claim for arranger 11ab111ty against the manufacturer of new dry cleaning equipment); Hinds
Investments L.P. v Team Enterprises Inc., 2010 WL 922416 (E.D. Cal. Mar. 12,2010) (same); Hinds

~ Investments L.P. v. Team Enterprises, Inc., 2010 WL 1663986 (E. D. Cal. Apr. 22, 2010) (same).
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buildihgs’ interiors. Thus, the 1994 Building UAO and its PCB encapsulation
requirements also }emained in effect at the time the.buﬂ»dings were demolished.

Petitio_ne’fs, however, failed to disclose to SIM tﬁe existence of the 1994 Building
UAO or the presence of PCB-contamiﬁated insulation in thé buildings. Even after EPA’s
letter‘ datedNerfnbéf 8, 2007, Petitioners chose not to inform SIM of EPA’s concerns
with the derﬁolition activities. Instead, Petitioners allowed those activities to contihue,
thereby contributing to the ifnproper handling and disposal of the PCB-contaminated
' iﬁsulation. Consequently, Petitioners, unlike Shell in Burlington Northern, did not try to
minimize or prevent environmental contamination. See 129 S. Ct. at 1880. The exact
oppoéite is true: Petitioners’ activities were focused on getting rid of the coﬁtaxninated
v'buildings withbﬁt regard to envirqnmental consequences of the demolition activity.

| c. Petitioners’ Failed to Disclose the Demolition Transéctioh and the
Start of Demolition Activities to EPA ’

Pé?itioners were aware of the 1994 Building UAO’s requirements when they
executed the demolition contract with SIM. The 1994 Building UAO contained notice
and approval pre;equisites for deviations ﬁom its requifements, which included
maintenance of the barriers encépéulating‘the PCB-contaminated insulation. For
| example, the “(;rder” section mandated, “Respondent shall pdt commence or undertake
any removal action without prior EPA approval.” EPA Ex. 7 at p. 12, para. 33. (emphasis
added). The :‘Modiﬁca]ti_on” section also stated, “[i]f Respondent seeks permissi_ori to
deviaterfrombany reqliirement of the Removal Action Work Plan or this Order,

Respondent’s Project Coordinator shall submit a written request to EPA for épproval

outlining the proposed modification and its basis.” Id at p. 27, para. 68. (emphasis

39



| acided). Although EPA agreed to modiﬁqétions in the O&M Plan as use of the ‘buildings

changed, EPA never agreéd to eliminate the requirement that the PCB-contaminated

~ insulation be encapsulated in place. In fact, upon learning that Dico was considering

demdlishing the Buildings; EPA cautioned Dico that f‘[c]ertain disposal requirements

‘ inay apply for building debris, and the EPA or state would want to oversee the

demolition.” EPA Ex. 17 at 1.
Petitioners, nevertheless, entered into an agreement with SIM on or around

July 26, 2007, contracting for the demolition and removal of the Maintenance Building

and Buildings 4 and 5 from the Dico Property. Pet. Ex. 4.2 By the nature of this

transaction, Petitioners shpﬁld have known that SIM’s demolition activities would
compromise the barrier encapsulating the PCB-conta;ninafed insulation. For example,
the agreement specifically mentions the “removal” of thé buildihgs, which, given their
size, necessarily called for the buildings to be dismant_ied and the encapsulatibn barrier to
be penetratéd. However, Petitioners failed to inform EPA of this agreement or the
commencement of the :‘demolition activities at the Dico PrOpérty. Petitioners also
withheld\thi_'s information from the State. In addition, Petitioners never sought EPA;s
agreerhent to revise the 1994 Building UAO to aﬂow for destruction of the encapsulation
layer. | | |

Upon seeing the pa.rtgly demolished buildiflgs dﬁriﬂg a Site inspection, EPA’S
Remedial Project Manager sent a letter dated November 8, 2007, to Dico statifllg, “[t]he

most significant issue to address from the site inspection‘relates to the dismantling of

buildi;igs 4 and 5.-As you knbw, EPA had no knowledge prior to the site inspection that

2 As discussed supra, tésts conducted by Petitioners” own consultant as part of the 1992 Building
Investigation found that the buildings contained insulation in walls and ceilings contaminated with PCBs at
levels up to 29,000 mg/kg. ' ' :
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these buildiﬁgs were being dismantled-.” EPA Ex.20 at 1. EPA qontinued; “[ci]uring the
| removal action...the PCB contaminated insulation was éealed to prevent exposures and
was left in place. It is the handling and disposal of the insulafion materiais that is now a
'conc_.em :to EPA.” Id. Because Petitioners did notvnotify' EPA of the demolition

acﬁvities, EPA was unable to oversee those activities and implement measures protective
of human health and the environment. EPA’s involvement and oversight prior to and
during the demolition activities, although an additional goverhmehtal exﬁensé to
Petitioners, would have prevented the PCB-contaminated beams from reaching the SIM

‘ prdperty and the subsequent release of PCBs into thé environment.

d. The Buildings were a Significant Financial Strain on Petitioners

- Until they were.demolished, the buildings were a liability and significant cost for
Dico. .Under the 1994 Building UAO, Dico was requi;ed to install and maintain an
encapsulation barrier over walls, floors and ceilings contaminated w1th various haZardous
substances, includingPCBs. EPA Ex. 7 at 9; Sec. V. Dico admitte_d that this work was
“very cdstly and time consuming.” EPA Ex. At 5-6. 'In_addition vto‘ these main‘tenan(:e'
expenses, Dico aléo,had to hire: guards to provide 24-hour onsite.‘security to discourage
trespassers and vagrants from entering the vacant buildings. EPA Ex. 18 at 1. |

As early as July 2, 2003, Dico ébmplajnéd to EPA about the cost and effort
' required to maintain the buildings and iﬁdicated a desire to d/emblish or disr_naj’ntle them.
EPA Ex. 16 at 5. Diéo sought to demolish the buil_dings based on “the‘féct the buildings
are not being used for manufacturing activities; the cost associated with the upkeep, and
there is no occupancy of people to perform the [maintenance] work.” Id. at 5.' Moreover,

in September 2006, Dico and the City of Des Moines met jointly;with EPA Region 7 to
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| discuss Dico’s proposal to give the'property'to the City to .facilitate its redevelopment.
EPA Ex. 44;I Dico Performance Evaluation Report No. 20, (January ,2>00‘5vt‘hmugyh
December 2005), Greundwéter Extraction and Treatment System, Des Moines TCE Site,
Des Moines, Towa, January 2007, at 11. The City had been acti(zely working on |
.rede\‘/elopment'plans for vthe property immediately_adj.oining Dico’s pro_perty.since at
least 2000. EPA Ex. 45, Letter dated October 16, 2006, from Cecilia Tapia, EPA, to-
Honorable Frank Cowie, Mayor of fhe City of Des Moines re: September 22, 2006, |
meeting on redeveloping the Dieo,Property. |
Collectively considering the aforementioned facts and circumstances surround‘ing
Petitioners’ transaction w1th SIM,Petitioners’. intent-behjnd the trg.nsaction is“eiear:
Petitioners’ sought'te get rid of their wiaste. Oﬁ these ciear facts, Pé‘titionersb are liable as
CERCLA arrangers and no further inquiry is necessary. |

2. Alternatively, Petitioners Remain Strictly Liable as Arrangers even if -
they Intended to Dispose of Only a Portion of the Buildings

- Evenif the EAB were to conclude that tﬂe c,oritamiriated beams were of some
value to SIM, and that the buildings in their entirety did not éOnjstitute wastes, ﬁnding
‘Petitioners’ liable would still be consistent with Burlington Northerh. In Burlington
Nortﬁern, the Court made clear that a person can be liable as an arranger if it intends to
diepoee of “at least a portion of the product™ containing a hazardoué substance’; | 129 S.
Ct. at 1 886. Thus,}it is clear that the Court anticipated that arranger liability_ coﬁld arise
with reepect to a transaction w1th dual motivations, such as a transaction that may be both

t

the sale of useful material and an arrangement for ,'disposai of a hazardous substance. The.
. /[ ‘ : ]
- Court also spoke of the “motives” a party may have for a “sale,” which clearly anticipates

more than one motive in certain circumstances. See Burlington Norfhern, 129 S. Ct. at
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1879. Thus, the whole premisé of Petitioners’ argument — that they sold a useful prodUct
for a useful purpbse and did not intend to dispose of a hazardous substance — is incorrect.
Arranger liability will attach if .Petitioners took intentional steps to disp(;se of ‘;a portion
of” thé .buildings, which would include the PCB-contaminated insulation, residuzil.PCB
on thé steel beams or o‘gher contaminated components. \

o Petitioners are, therefore, iiéble as arrangers e?en under thei\r version of the>facts.
- To establish that they were selling a useful product, Petitioners rely, in part, on thé :
response of SIM’S President, Jim Hughes, fo an EPA information request. In that = -
response, Mr. Hugheﬁ’ states, “[a]s indicated, the intended purpose of thé rerrioval of the
structures was to use the steel ’siructzlrés at Southern’s property in Otturﬁwa,
consequently the steel sﬁuctures were taken to that property.” Pet. Ex. 2 at D0031
(emphasis added). ‘Dico’s counsel confirms that the purpose of the agreement with SIM
was for the transfer of the “steel structures” in the buildings. EPA Ex. 23 at 2-3. The
transaction with SIM, however, was not limited to the steel beams. Rather, the
transaction was for the “buildings™ at the Dico Property. Pet. Ex. 4. The buildings
contained componenté other than the steel structures, including the PCB-contaminated

" insulation that was of no use to Petitioners or SIM. However, Petitioners never requested -
- SIM to leave behind or return the insulation or other unwanted components. Instead,

some of the insulation was sent to the Metro Park East landfill while residual amounts on

the steel beams ended up at SIM’s property. EPA Ex. 23 at 2-3.%

% It is irrelevant as a matter of law whether Petitioners intended to have the PCBs disposed of at the SIM
site; the issue is simply whether they intended to get rid of the PCBs. See U.S.'v. Cello-Foil Prods., Inc.,
100 F.3d 1227, 1232 (6th Cir. 1996) (“[O]nce it has been demonstrated that a party possessed the requisite
intent to be an arranger, the party cannot escape. liability by claiming that it had no intent to have the waste
disposed in a particular manner or at a particular site.”). See also Catellus Dev. Corp. v. United States, 34
F.3d 748, 752-753 (9th Cir. 1994) (arranger need not control the details of disposal); O Neil v. Picillo, 883
F.2d 176 (1st Cir. 1989) (plaintiff need not prove that the generator selected the facility).
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The facts in the Petitioners’ transaction with SIM are‘analo'gous to the facts in
 cases involving the sale of ueed batteries to a recycler. In United States v. Atlas
Lederer Co., 282 F. Supp. 2d." 687 (S.D. Ohio 2001), the court found.arrangen '
liability for a defendant that eotd lead/acid batteri'es. toa battery “cracking” facility»whieh
cracked_open the batteries, extracted the scrap lead for recycling frem the wertﬁless acid
and centarninated casings (wnich were then discarded. The operator would cut off the
"battery tops drain the acid into-a pit, and then gnndup the lead contaminated battery |
cas1ngs for disposal. Id. at 708. Citing to the Sixth Circuit’s dec151on in Cello-Fozl the
court stated that the proper inquiry with respect to arranger 11ab111ty “is whether the party
intended to enter into a transactlon that included an arrangement for’ the d1sposal of
hazardous substances” and that such intent can be 1nferred from the totallty of the
Hcircumstances. Id at 710-1 1 (quoting Cello-Foil, 100 F.2d at 1331). The court found
that the recovery of the lead‘necessarily reqiﬁred the disnosal of the snent acid and
contaminated casings. Therefofe, reviewing the tetality of .the circumstances, the co‘urt.‘ |
found that the defendant intended to dispose of the acid and battery casings as part of the_
transactionand was liable ae an arranger (i.e., the contaminated casings were tne portion
| of the product intended to be disposed of). Id. at 714- 1‘5.27\ See._glso Catellus Den. _Cbrp.
v. United States, 34 F.3d 748 (9th Cir. 1994) (defendant who sold spent auto batteries to
lead reclamation plant for recycling held liable for arranging to dispose of centaminated

leftover battery casings); EPA v. TMG Enterprises, Inc., 979 F. Supp. 1110 (W.D. Ky.

27 On September 1, 2009, the Atlas Lederer court rejected a motion by the defendants in that case seeking
reconsideration of its arranger liability determinations in light of the Burlington Northern decision. The

. court explained that its intent to dispose analysis — which followed Cello-Foil’s — intent analysis — was
consistent with the Supreme Court’s analysis in Burlington Northern. See United States v. Atlas Lederer
Co., et al., slip op. at 10, Civ. No. 3:91-cv-00309-WHR (S.D. Ohio September 1, 2009).
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1997) (defendant had inteﬁt to arrange for disposal when it sold scrap wire to a éopper
.r'eclamation business without ﬁrsvt’ rémdving the qontaminéted gnd wbrthless insulatioh
tflat' covered the wire, aé “[r]eclamation of the copper necessitated rémov;l and disp'osétl
of the insulation\materiai covering thé copper wiref’). | |

Lfkethe discarde;i battery casi;igs'in Atlas Lederer and Catellu,; and the wire
insulationl in TMG, the bui‘ldings' the Petitioners sold to S‘IM‘ Were never iﬁtended to be
used in theif entirefy. .Rat.her, the buildings were full of wastes, including fhe PCB-
contar'ninated ihsula;tl;on and the PCB residues remaining on the steel beams brought t6 '
SIM’s property, for which SIM had no use. EPA Ex. 38, UAO, at 2 Similarly, SIM also
had to break through and subs;quently discard these wastes to reach the component if
actually sought. As stated above, SIM sent many of these ﬁnwanted.components toa
landfill. Accordingly, the evidence clearly establishes that/\ Petitibners iﬁdeed sought to
dispose ‘of at least a portion of the PCB-contaminate’d’bu‘i'ld‘ing,éompc;nenté, and therefore -
the transaction with SIM was an iarrangement by Petitidners for disﬁosal ofa hazardoﬁs'
substance. | |

N

C. The “Useful Product” Decisions Cited by Petitioneré are all pre—Burlin'gtoﬁ
Northern and Distinguishable from the Facts of this Case

The ‘pre-Burlington Northern case law Petitioners’ fely upon to assert a useful
’ product:defense to arranger liability are misleading for several reasons. I;irst, none of the
‘c'a\ses‘ Petitioners cite in their‘ Petition apply the specific standard for arranger liability
prevécribcd\in Burlington-Northern: whethgr a party entered into a fransactiop “with the
intention that at least a pgrtion of the prodﬁct be disposed.‘of.”v 129 S. Ct. at 1880. Based

“on this standard, the Court in Burlington Northern did not endorse the “useful prbduct”

-defense or hold that a transaction involving a useful prbduct can never be considered an
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arrangement for disposal. Rather, the Court anticii)ated that arranger liability could arise
- with resne’ct to a transaction with dual motivations (ie., alparticular transaction may be
both the sale of a useful materi_al_and the arrangement for disposal of a ha\zﬂardoué
substance). Accordingly, there is no need for the court to engage in a separate analysis of
Petitioners’ ,usefuI prodnct defense. Second, none of the eases cited by Petitioners
involve facts where EPA issued aUAOtoa party requiring it to keep buildings
containing PCBs intact and then the party subsequently transacted for the demolition of
those same l/)uildings.28 |

N Petitioners cite vIn‘.Re-Solutia 10 E.A.D. 193 (EAB 2001), the EAB’s most recent

“decision on the useful product defense, as support for their argument. In Solutia,

”),% a chemical manufacturer, sold an off-specification

Monsanto\‘-Company ’(“Monsanto
adhesive called Gelva to Morgan Materials, Inc. (“Morgan”), a chemicals broker. Id. at
199 and 209. These sales took place in 1986. Morgan subsequently sold approximately
245 drums of Gelva to twelve different customers and .stored the remaining drums at its
facility. Id. at 194 and 200. More than ten years after Monsanto’sbsale of Gelva to
Morgan, EPA diecovered leaking drums containing Gel\ra at Morgan’s facility and issued
a UAO to Solutia to remove and destroy the drums. Solutia complied with the order and
filed a petition for reimbursement with the EAB. Id at 194,

In‘ determining whether Solutia had a useful product defense, the EAB looked at:

" (1) the “reason of the transaction”; and 2) the “nature of the material exchanged*/’l, at the

time of sale. Id. ‘at 209 (internal citations omitted). In reviewing the “reason of the

% The United States has potential cost recovery and non-compliance claims in this case that may be
brought in district court and is currently considering its enforcement options for non-compliance of the
Building UAO. ' _ - ' /

® In 1997, Monsanto spun off its chemical manufacturing division, including the adhesives business, to
Solutia, Inc. (“Solutia™). '
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~ transaction,” ithe EAB stressed that Morgan did not need .totreat Or process -vthe Gelva
before it could be used by purchas_ers‘in the condition it was sold in 1’986. Id. at 21l).
Therefore, the reason for Morgan’s transactions involving Gelva in 1986 was to sell a
useful product. In examining the “nature of material exchanged,"’ the Board asked
whether the product was useable “for its normal purpose in its' existing state.” Id. at 213.
At the time of sale, the Gelva was pourable, re-workable and useful, and the adheswe
: ‘was a product w1th value, rather than a waste to be drscarded > Id. at215. Based on the
two-prong .analysis, the EAB held that Solutia sold a useful product.
lthile the EAB’s two-pronged analysis for arranger liability is characterized
differently from the standard for arranger liability applied in Burlington Northern, both
standards are likely to reach the same result When applied to the facts of a case. For
example, the “reason for a transaction” and whether a party had the .“‘intent to dispose of a
-hazardous s_ubstance” both examine the seller’s state of mind.* In addition, the “nature
of the material exchanged” is afactor considered as part of the totality of the'
circumstances ‘analyzed to discern a party’s intent under Burlington Northern.
Consequently, both tests focus on the nature and purpose of the transaction to determine
if arranger liability should attach.
Like the intent analysis under Burlingfon Ndrthern, applying the EAB’S’ analysis
in Solutia to the Petitioners’ transaction with SIM also supports the conclusion that
Petitioners are liable as arrangers under CERCLA Section 107(a)(3). Looking at the

“reason for the transaction,” Petitioners were discarding buildings that were old,

dilapidated' and not being constructively used at the time of the'transaction with SIM.

% In Solutia, the EAB exammed both the buyer’s and seller’s reason for the transaction. 'Id at210. In
Burlington Northern, the Court réaffirmed that the focus of the “mten ” inquiry for. purposes of arranger
liability is on the seller. 129 S. Ct. 1879.
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EPA Ex. 16 at 5-6. While SIM might have thought it was entering into a transaction for a
useful product, the purpose of the transaction from Pctitioners’ persp.ectiye was to got rid
of the buildings. Turning to the “nature of the niaterial exchanged,” the buildings'wero
dilépidated, contaminated, and-of no use on the Dico Property. The buildings éind the
stéel beams also could not be used once they were dismantled and the PCB encapsulation
layer was compromised. Once compromised? the exposed PCBs had to be treated first
before the beams becztme useable. i‘he buildings and the' beams were unlike the off-
_specification Gelva, which did not need to be treated or processed to be immediately used
in the condition it was sold. Therefore, eifen using the EAB’s previous arranger liability
test in S;olutia, the Petitioners did not sell a useful product. |

The other useful productcases Petitioners cite also show that Petitionérs arranged
- for the disposal of a hazardous ’substa’nce. For example, several of these cases ihvolve
products that coiild be immediately used in the condition they virere sold without
modification or treatment.! Other cases involvéd parties who were not active
participants in the transactions for the disposal of a haz_ardous silbstance.32 The
reniaining cases involve sellers that did not know of the buyers’ plans to demolish

buildings that were in useful condition at the time of the applicable transaction.® By

*! See U.S. v. B & D Electric, Inc., 2007 WL 1395468 (E.D. Mo. 2007) (cost recovery action where seller
of used transformers established a useful product defense because the transformers did not need to be
repaired or serviced to be useful); Kelley v. ARCO Indus. Corp., 739 F. Supp. 854 (W.D. Mich. 1990)
(contrlbutlon action involving thie sale of neoprene compounds which wére used to manufacture rubber
goods); Prudential Ins. Co. v. U.S. Gypsum 711 F. Supp. 1244 (D. N.J. 1989) (contribution action
mvolvmg the sale of asbestos- contammg products that were used in the construction and maintenance of
various buildings)
32 gshland Oil, Inc. v. Sonford Prod., 810 F.Supp. 1057 (D. Minn. 1993) (contribution action where a
corporate lender who secured title toa contaminated property through a security interest was not liable
because the lender did not make a crucial decision regarding the disposal of hazardous substances); Jersey
City Redevelopment Auth. v. PPG Indus., 655 F. Supp. 1257 (D. N.J. 1987) (contribution action where
seller did not actively dispose of mud-containing hazardous substances which was used as fill material).
* G.J. Leasing Co., Inc. v. Union Elec. Co., 854 F.Supp. 539 (S.D. 111 1994) (contribution action where a
party who sold a power plant was not hable because the property and equipment had use and value in the
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contrast, the steel beams were not useable without further treatmerit, Petitioners’ were
active contracting parties and Petitioners’ were aware of SIM’s demolition activities.

Finally, while Petitioners cite many pre-Burlington Northern decisions holding

2

defendants not liable as arrangers, there are many other such decisions thatv/rej ected the
‘usefui product defense and imposed arranger liability. Siinilar to the Petition at iséue,
these cases have generally involved parties seeking to dispose of a hazardous substance
through the guise of an alleged “sale” transaction. See e.g., CP Holdfngs v. Goldberg-
Zoino & Assoc., 769 F. Supp. 432 (D.N.H. 1991) '(sale of building containing asbestos
>with knb\;viedge that the building would be demolished, which causeél the release of
asbestos, sufficient to create a valid causé of action under CERCLA); Louisiana-Pacific
Corp. v. ASARCO, Inc., 24 Ff3d 1565 (9th Cir. 1994) (lipholding finding of liability
under Section 1‘07(a)(3) with respect to Jslag, a byproduct ASARCO “wanted to get rid -

' of™),cert denied, 513 US 1103 (1995); Goyld v. AGM Batfery & Tire Svc., 933 F . Supp.
431 ‘(M.D. Pa. 1996) rev 'd oﬁ other grounds, 232 F.3d 162 (3d Cir. 2000) (imposing
arranger liability on seller of whole jlsed batteries sent to a battery breaking facility); U.S.
v. Pesses, 794 F. Supp. 151 (W.D. Pa. 1992)‘(rejected useful prodﬁct defehse to sellers of \
scrap metal because the metal could not be used for its intended purpose wit,hoUt»

| processing); In’ re vMicronutrients Int l Inc., 6 E.A.D. 352 (EABI/ 1996) (sellers of zinc-
cont;aining furnace dusts liabl:e‘és CERCLA arrangers). Therefofe, based on the facts, the
Boérd’s previ(;us decision 1n Soluﬁa and the rélévant pre-Burlington Northern case law,
the Petitioners’r useful product defense should be denied.

'D. Petitioners’ are Liable as CERCLA Arrangers

N

commercial resale market); Yellow Fieight Sys. V. ACF Indus., 909 F.Supp. 1290 (E.D. Mo. 1995) (seller
of real property containing an industrial plant was not liable as an arranger because the threat of release of
hazardous substance did not occur until three years after the sale);

49



Considering the totality of the circumstances and the objectivc evidence
surrounding Petitioners’ transaction with SIM, Petitioners’ intent was clcar. The
buildings constituted a waste and liability that Petitioners wanted to gef rid of, the
inevitable and mtended'consequcnce of their demolition transaction with SIM.
Alternatively, even if »th_e EAB were to conclude that the contaminatcd beams were of
some value to SIM, Petitioners’ clearly intended to dispose of the buildings’ other
components; i;icludiﬁg the PCB-contaminated iﬁsulation and residual PCBs on the steel
beams. Finally, ‘Pctitioners useful product arguments based on prejBérlington Northern

- case law are unavailing. On these clear facts, Petitioners"ér'e'liable as CERCLA
arrangers. | | |

IV.The Region’s Decision in Selecting the Response Action FWas th Arbitrary
and Capricious or Otherwise Not in Accordance with Law

Pursuant to its authority under CERCLA Se‘cticn 106(a), the Region made a
determination of an imminent and substantial endangennent at the SIM Site due to the
PCB contamination. Based on the investigation z;nd administrative record, the Region
selectcd a removal action and ordered the Petitioners to clean up the contaminatecl beams'

-in order to protect human health and the environment. See 42 U.S.C. 9606(a).

Petitioners make numerous arguments to support their position that the Region’s
actions in selecting the removal action for the SIM Site and ordering them to perform are
arbitrary and capricious or otherwise not in accordance with law.” Further examination of

these arguments will show that they are without merit.

~ A. Sampling Data
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Petitioners argue that the sampling data relied upon by EPA is iﬁvalid, unreliable
and has been improperly manipulated. ' Pet. at 42. In support thereof, Petitioners first
| argue that the Region’s May 2008 sample éollgction at the SIM Site was d;ne without
notice to Petitidn_erS and without Petitioners having any opportunity to participate in the
sampling. Although not specifically stated, inherent in this argument Ais th¢ inférence that
Petitioners™oversight of EPA’s investigatior; is necessary to inéﬁre the validity of the
data. EPA has established profoééls to insure-that its field invesfigaﬁons are conducted
properly and the dété resulting from the investigation are the tsfpe aﬁd quality needed for
 their intended use. The Region prepared a Quality Assurancé Projéct Iélan fbr tile May ,
| 16, 2008, sampling which was reviewed.and approved by the EPA Regioﬂ 7 Quality

Assurance Mariager EPA Ex. 253 Thus, oversight by Petitioners is not necessary to

assure the quality of the Region’s sampling data_.3 3

Petitionéfs_ go on to argue that the Region failed to comply w1th EPA protocols
‘and proceduieé in that EPA did not recqfd the specific locations where samples were
collected on a map, sketch or by making permanent markings on thé areas sampled; EPA
did not record the precise area from which wipe samﬁles were taken; and n;) field blanks,
replicatés or other quality assurance samples were cdlleéfed or tesfed,in accordance with -

40 C.F.R. Section 123, to verify the reliability of the data. Petition at42. -

3* The approved QAPP is included on the SIM Site Administrative Record index, pg.-3 of 9.

3 In the event Petitioners are arguing that the Region failed to follow CERCLA’s procedural notice
requirements for sampling, the Region points out that under Section 104(e)(4) of CERCLA, the Region’s
- obligations with respect to collecting samples run to the “owner,. operator, tenant, or other person in charge
of the place from which the samples were obtained ... .” 42 U.S.C.9604(¢). Petitioners make no claim that
they fall into one of these categories of persons and thus they have no statutory right to notice or an
opportunity to participate in this investigation. - .
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\
‘ Thefprocedurés the Re.gion followod in co\llectin_gb and handling ‘samples in at the |

SIM Site aro descﬁbed in Todd Canipbeﬂ’s Trip Repoﬁ fiated .Docémber 12,2008, EPA

Ex. 29.36 Mr Campbell notes in his Trip Réport that “All samples errev collected in" .

/

aocordance with thé approved site specific QAPP.” Id. at 2. ‘The Trip Report inclﬁded a
- site sketch, based an aerial photograph of the site, ‘shoWing the looations of thé beams in
felatiOo to other featurevs in the area.. Ici at 17! The longitude and latitude ot which the
samples Were taken was reported on the‘somple field _sheofs. Chain of Cﬁstody Records
| ipcluded as part of EPA Ex. 30 at 12-13. Photographs were taken showing the sampling
locations and infonnation regarding the samples collected and photographs'takon were

| recorded in the Site field log book, included in the Trip Report. EPA Ex. 29 at 3.;16 and

18-21, respectively.

With respect to quality assurance samples, Mr. Campbell notes that “Sample
3867-108-FB was a field blank to onsure i.no; PCB contamiriatio;l was introduced to the
samples from the solvent, gauZe, coritainers, or gloves. Sample 3867-121 was collected
' 1n triplicate and labole‘d as 3867-121, 3867-122, and 3867-123 so the lab would be able to
run ‘matn'x“slpikes. oo a wipe sample. Soil sample 386\7-6 was also collected in tn'pljcate |

and labeled as 3867-6, 3867-7, and 3867-8 for matrix spike analysis by the laboratory.”

Id at2.

N\

Wlthm this section of their discussion, Petitioners oite to 40 C.F.R. Seotion 123
without oxplénation. Petition at 42. 40 C.FR. Section 123 relates to the procedures EPA

will follow in approving state programs under the Clean Water Act, and it is not -

%The May 12, 2008, Trip Report is included on the SIM Site Administrative Record index, pg. 3 of 9.
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immediately apparent to the Region how these regulations are relevant to the validity of

the SIM Site samples.

Petitioners next argue that EPA did not explam how two 51de-by-s1de areas of 5
by 10 centlmeters (“cm™) were accurately collected or 1dent1fy which beam wipe samples -
~were collected in this manner. Petition at 42. In his Trip Report, Mr. Campbell indicates
that “FOr sample locattions on the _channel, steel that were less than 10 cm wide, sérnples
were collected by‘ dividing the 10 crii grid template in half and collecting two side by side
50 cm? (5 cm x 10 cm)'areas wnh the same gauze pnd and template, yielding a totai
sample ‘ar'ea of 100 cm*.”. EPA Ex. 29 at 2. The l(i cm by 10 cm grid ternplate was
divided by being folded in half to achieve the 5 by 10 crn template. In his field notes
included as part of the Trip Report Mr. Campbell identiﬁes speciﬁc sé’mples were
collected from/side-by-side S5cm by 10 cm areas, identified as “50 cm2xi” samples e.g.,
sample numbers 3867-109, 3867- 110 3867-111, and 3867 112. I1d at 19. All of this

1nf0rmat10n is part of the Admxmstrative Record.

Petitioners represent they believe that tlhe'Region did not provide all docu'ments
they requested in two prior Freedom of Information Act (“FOIA”) requests and that these
'docurnent.may contain inforrnation about additional deviations from standard operating
procedures. Petition at 43. Petitioners filed three FOIA 'requests relating to the SIM Site
activities. Pet. Ex. 18, 19, and 20. EPA responded to each of these requests. However,
during preparntion of this Response, the Region identiﬁed additional documents and
electronically stored information that may not have been provided to Petitioners as part of
theRe'gion’s initial respOnses; The Region adifised eounsel for Petitioners of the |
existence of these }doeu'me‘nts' and promptly provided copies these documents to
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Petitioners. EPA Ex. 46, Letter dated August 19, 20,'1 0, from Kat_hy Montalte, EPA

Region 7 FOIA Ofﬁcef, to Mark Johnson. ; ' .

B.  Chain of Custody
Petitioners allege that the iritegrity of the Region’s May 16, 2008, SIM Site
samples was colmpromised by a three-day gap in the chain of custody when these
sa‘mpyles were apparently left unattended somewhere at or outside the EPA Re_'gional\
Lab. ’Petition at 43. P‘etitioners cite a series of entriés in Mr. Campbell’s ﬁeld log and

the sample chain of custody records to support this allegation. - N

There was no three-day break in chain of custody as alleged by Petiﬁoners. The
samples collected at the SIM Site oa May 16, 2008, were placed in arcooler with ice for
preservation and transported on fhe day they were colle'cted back to Kansas Cityina
government Vehicle By the OSCs Todd Campbell and Adam Ruiz.‘v EPA Ex. 29 at 2;
The OSCé drove from the SIM site in Ottumwa, lowa to the EPA R7 Training and
Logistics Center in Kansas City, Missouri, aISO’sometir_Iies referred to as “the cave.”
EPA Ex. 47, SIM Site Field Log Book at 1. As noted in the Field Log Book, Mr.
Campbell relidquished custody of the sample cooler to Adam Ruiz, also'an OSC, who -
assisted Mr. Campbell in collecting the samples; fof delivery of the‘ sanaples to the EPA
ﬁegion 7 Laboratory. Id at 1, EPA Ex. 30 at 12-13. The May 30, 2008, memorandum,
with the field sheets, including the chain of custody records, is listed on the |
Administrative Record iﬁdex,,pg. 4/ of 9. The sample chain of custody records note that
Mr. Ruiz drove the samples from the cave to the Regieﬁ 7 Laboratory on May 16, 2008,
where he relinquished custody‘ of the samples at 2'0.39 (8:39 PM). Id at 12-13. Mr. Ruiz

placed the samples in a locked refrigerator inside the Region 7 Laboratory, which is
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" Ap.rovided for the purpose of holding sam;)"les prior to analysis. The EPA Region 7
Laboratory building in Kansas City, Kansas is a locked building located within a
secured area. The chain of cquody seals remai\hed intact when Nicole Roblez, sample
custodian for the EPA Region 7‘Laboratory, checked the sampl'es‘ the fdllbwing Monday

. morning, May 19, 2003, at 8545 AM Id at 12-13. A record of the samples’ chéin of

custody after receipt by the Region 7 Laboratory is shown on the Sample Storage

Access History Log, EPA Ex.31.

C.. Laboratory Procedures

Petitioners point to various alleged laboratory irregularities that they claim
compromise the validity of the laboratory results. Pet. at 46-47. These alleged
irregularities include exceeding the maximum holding times for analysis, Pet. at 46, and

using an instrument for analysis that was not functioning properly, Pet. at 47.

EPA handled and analyzed the SIM\ Site samples usingla‘tig’htly controlled
process consistent with apprO\}éd'laboratory procedures developed by Region 7
specifically for PCB analysis. EPA Ex. 32, RLAB Method No. 3210.1D, Extraction of
Wipe Samples for PCB Analysis, originally dated Deccmber 3, 2003, but subsequently
recertified on Marc;h 3,.2006vand April{xl 8; 2008. As desc;ribed in Mefhod 3210.1D,
analysis/ of wipe samples includes two basic steps. First, the wipe sample, in this case the |
gauze pad used to wipe ;1 measured surface area of the steel beams, is prepared for
, analysi; by extra;ctiﬂg the compounds abso;bed on the gauze ‘pad.. After further
preparation of the extract, it is analyzed using gas ci)romatography with electron

detectors (“GC/ECD”). EPA Ex. 32, Sec. 2.0 at 3 of 9. .Section 8.0 of Method 3210.1D

provides that wipe samples must be extracted in 14 days and the extracts analyzed in 40
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days. Samples and e)rtracts are to be stored at4°C. Id Par. 8.1 at 5 of 9. The same

‘ holding times for extraction and analysis for the soil and insulation samples are:spe—ciﬁed
in Paragraph 8.3 of RLAB Method No. 3240 ZG Organochlorine Pest1c1des and PCBs,
April 26, 2006, EPA Ex. 48. The dates the samples were checked-out of the freezer for
analy51s are shown on Sample Storage Access H1story Log, EPA Ex.31. Petitioners
allege that the samples were erctracted on 6™ day after collection and analyzed on the 7t
N day, both of which are well within the holding tirnesprovided for in’ Method.3210".lD..
Pet. at 47. Method 3210.1D provides for reporting izvipe sample results in ‘unitvs of

ng/cm®. EPA Ex. 48, Par. 12.3 at 8 of 9.

Petitioners’ allegations that the analyses werefperforrned with a malfunctioning
instrnnwnt are also without merit. Based on descriptions of the bnilding demolition
activities provided by SIM, EPA had not anticipated there heing any insulation remaining
" on the bearns. However, when Mr. Campbell observed sorne‘bullr insulation on the -
beams, he conferred by telephone .with Mary:Peterson, the Re‘medial Project Manager,
and the decision was made to substitute an insulation s_ample for one of the soil, samples.

This sample was labeled Sample No. 9. EPA Ex. 47 at 1.

The Region 7 Laboratory anticipated that the concentrations of PCBs in Sample
No. 9 would be low, so the analytical instrument was not prepared for analysrs of high
.concentration sample. Sample No. 9 contained very high concentrations of PCBs, which
created the need for instrurnent maintenance. EPA Ex. 50, Maintenance Log EAQ13,
‘Varian 3800 GC at 2. Instrument maintenance .includesthings such as replacing _various
components on the instrument. Instrument maintenance isa common occurrence in

sample analysis especially when analyzing samples with high chcentrations. However,
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the short term maintenance steps did not restore proper performance of this instrument
and the analysis of Sample No. 9 was performed on another instrument properly
calibrated to handle a high concentration sample. EPA Ex. 51, Maintenance Log

EAQ028, Varian GC at 2.
D. Aroclor “Fingerprint”

As /gliscussed in Section IL Statement of Facts, Vabov‘e‘, Aroclor 1254 was the
cohtamin_ant of concefn on the Dico Property and it was thecdnt?.mihanf of concern
found at the SIM Site. i3eams at bdth séte_s were contaminated With the same type of-
PCB, which is attributable to Petitioners. Petitioners, however, claim that Atoclor 1260
iska “crucial marker” and that ﬁnding Ar_oclor 1248, ‘b'ut not Afoclor 1260, at the SIM Site
indicates that the PCBs at the SIM Site could not have come from the Dico bui}dings.

Pet. ét 49. Petitioners’ main support for this posifion comes from two letters sént by
Peﬁtione/rs’ counsel to the Rggion, oné dated October 8, 2008, Pet. Ex. 6, and one dated
January 16, 2009, Pet. Ex.‘ 11. Petitioners’ Ex. 6 is listed on the Index of the
Administrative Record, pg. 8 of 9. Those letters set forth basically the same arguments
that Petitioners make in the Petition and provide little’factualvé_r scientific basis to support
their position. |

| SIM, with the assistancé ofa contrac;tor, tfanspprted the beams from the Dico
Property to its property in Ottumwa, Iowa. Pet. Ex. 2at D0027, D003 L. Petitioners have .
produced no eVidenée indicating that the beams on the SIM Site are not those SIM
removed from the Dico Property. As discusséd in Section II, Statenient-of Facts, abbve,

- there is no evidence that PCBs present on the beams had been removed in the past.

1
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The 1992 Eckenfelder Building Investigation data and the EPA SIMVSite
sampling data Show that Aroclor 1254 was the primary éontaminanf of cOnbém at both
locations. During the 1992 Building Investigation ECkénfeldér collected 34 bulk
insulation §amp1¢s from the Dico buildings. EPA Ex. 4 at Table 2-3. Of the 34 samples
collected, 3 sa;_n‘ples Qid not contain PCBs anci 24 of tfle 31 samples that contained PCBs,
over 75 percent, contaiﬁed oniy Aroclor 1254 aﬁd no other Aroclors. Aroclof 1248 was
not reported. The sample containing the .h'ighest concentration of PCBs (29,000 mg/kg)
found in Buildiﬁg 5 at the Dico Proberty contained only Aroclor 1254. pnly 4 samples
' cdntained Arocio; 1260 and 3 of those saniples also contaihed Aroclor 1254. The 1992
Eckenfelder report states that “aroclor 1254 was used as a component in adhesives during
the same time frame that the ilaliildings were constructed” é.nd that it was "‘comxlrldn
practice tousea ﬁre-re"t/ardant in adhesives used to apply paper or foil backing to
insulatién.” Id. at 2-3. Thus, the Eckenfelder data demonstrate that Aro’clo; 1254 is the

\

compound of interest and that Aroclor 1260 was much less prevalent in the insulation in
v . : !

buildings on the Dico Property.

\

These results are consistent with results of the May 2008 EPA sampling data at
the SIM Site. The only bulk insulation sample collected from the SIM Site contained
v‘high levéls of onl_y Aroclor 1254 and no other Aroclors. EPA Ex. 30 at 6-1 1. Ofthe 6
Soil samples collected, 4 contained only Afoclor 1254 and no other Aroclors and the
other 2 samples contained no PCBs at all. Wipe samplés coliécted from the beams at
SIlf\/1 cgntained either Aroclor 1254 or Aroclor 1248, but none of ‘the wipe 'sarriples
coptaiﬁed Aroclor 1260. Id. ét_ 6-11. Ofthe f2 beam vs}i'pe se;mples 7 excéeded the TSCA

réglilatory threshold § 761.61(a)(4) as the cleanup standard for nonporous surfaces for
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high occupancy areas of 10pg/100cm?. EPA Ex. 27 af 4. Ofthe 6 soil Samples collected
4 contained PCBs, with one sample excee_ding the TSCA cleanﬁp threshold of 1000

. pg/kg for an unrestricted use area.

Petitioners’ .sbeculation/that the PCBS may have cbmc from some other source is
vague and unsubstantiated. Pet. at 53. Pgtixibners des‘éribe the alleged “other sources of
PCBs” as being in the “vicinity of” the piles of beams, b{1t offer no evidende as to the
 actual location of thesé materials in relation to the beams. Pet. at 53. No such other

materialé were reported as being near the beams in Mr. Campbell’s Trip Report and no
“such ﬁateﬁals are visible in the numerous 'pictures taken dur‘ing the May 16, 2008

| sampling event. Trip Report at 3-4. Petitioners present nd data to support their claims
that these other materials even contained any PCBs. The data obtained from 'samples_
collected by EPA on May 16, .2‘008, show that ‘;he bearhé trémsported from the Dico

Property to the SIM Site had PCBs concentrations above TSCA cleanup levels.

E. Data Manipulation : : 2

Petitioners aésert that the Regiop inappropriately multiplied the SIM Site
samplingl/ results by 100 so the results would be above fegulatory concentrations.} Pet. at
54. As discussed above 1n corinéctior_x with Petitioners’ allegations ‘of laboratory
irregularities, Method 3210.1D calls for reporting data in units of pg/cm®. EPA Ex. 32,
Par. 12.3 at 8 of 9. However, the TSCA decontamination standards were promul_gaied in

 units of pg/100cm2, so it is necessary to convert the Iaboratory data from units of pg/cm2

into units of ng/100cm?2 to compare the sampling results with the TSCA standards. The
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following is an example how data in units of ug/cm2 would beﬁconverted to units of

| ug/100 v)cmzz
"‘“\Results in units of pg/cm2 X 100 cm2/100 cm2 = results in units of pg/100 cm2

_ EPA attempted to explain this conversion in Ms. Tapia’s letter to Mr. J ohnson
dated Decetnber 30, 2008. EPA Ex. 38. It is clear from the Petition that EPA had
already produced a copy .of Method 3210.1D in responsejto Petitioners’ earlyiel' F OIA
request, that the Region attempted to explainfthe basis forj the conversion in at least one
telephone conference and prov1ded another copy of Method 3210.1D w1th anemail as a
| follow-up shortly after the telephone conference. Pet. at 57. The Region beheves it made
a good faith effort to explaln to Petitioners both how this conversion was made and why

_ it was necessary.

s . {

F. Cleanup Standards

Petitioners claim that EPArrnanjp_ulated the cleanup standards to select the high
occupancy TSCA requirements so that cleanup would be required when no cleanup
would. otherwise be necessa‘ry. l’et. at 58. The removal action consisted of
decon'taminating the steel beams by removing the PCB residues by scariflcatiOn. The
beams were decontaminated to meet the Visual Standard No. 2, Near-White Blast

Cleaned Surface F1n1sh of the National Assoc1at1on of Corrosion Engmeers (NACE) as

. called for by 40 CFR 761. 79(b)(3)(B) This standard applles to "non-porous surfaces in

contact with non-hqu1d.PCBs (including non-porous surfaces covered with a porous
surface, such as paint or coating on metal)." The beams were a nonporous surface in

contact with.nonliquid PCBs (insulation and adhesive residue) and the _beams were coated
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\Jtlith paint. Following scarification, the cleaned beams would then be available for reuse.
EPAEx.27at7.

Decontamination waste, including the scarifying agent, was eontaiherized and
transported off-site for disposal in ecc0rdance with applicable TSCA regulations. Soil
beneath the area where the beams have been stored was sampled using a statistical
- sampling scheme to verify that appropriate cleanup le\tels were achieved. Any areas
exceeding cleanup levels were to be excavated and transported off-site for disposal in
“sccordance with 40 CFR 761.61. Id.at 7. |

Petitioners misrepresent the intent_ of citing stéhdar‘ds in the QAPPA by referring to
them as cleanﬁp standards, when the QAPP is not a decision document that establishes
cleanup standards. One of the purposes of a QAPP is to e/xplain how the deta collected
will be used and to assist in’d,oi.ng that the author of the QAPP usually includes a
reference to a humerieal standard against which the data being colieeted can be .
compared. If the data will be used for risk assessment pﬁrpeses, then health based
standards are presented in the QAPP. If the data will be used to detemine the need for
response, then regulatory and/or heelth based standards might be presented in the QAPP.
- "However, QAPPs do not establish cleanup levels for a site. Cleanuja levels are
estaelished on a site-specific basis and are selected in an agency decision document such
as the Action Memo signed for the SIM Site. Prior to cleaning the beams Were stored in
a large field with aecess limited\only by a temporary snow fence instelled by SIM. SIM |
employees, Site visitors or trespassers coul/d easily come in contact with the cotltaxniheted

beams and soil. EPA Ex. 27 at 6. Based on these conditions the Region determined in
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that the conditions at the SIM Site warranted cleaning the beams to high occupancy
standards. : ; : - -

G. Cleanup Alternatives

EPA selected a cleanup standard for the beams based on the TSCA

* decontamination regulations for l‘mre‘vstric‘ted use of the beams based on the COn;lition of
the beams and the conditions .pre\sent on-tﬁc-SIM Site. As is obvious from the
photographs of the .bearhs included in Mr. Campbell’s. Trip Report, many of the beams
had been painted. EPA Ex. 29 at 3-17 Indeed, application:‘of an epoxy paint coaﬁng to
the building interiors was a significant part of the Dico Builvding‘ Cleanup Actionf, Section
11, Statement of Facts. Under the TSCA decéntmniﬂation star;dards, the beams were
considered to have arnon-por'ous surface covered w1th paint, a p_orouS surface. 40 C.F.R.
- 761.79(b)(3)(1)(B). For porous suifaces with a honporou_s coating, the\appropriéte
decontamination standaryqd‘ is cleaning to _Visual'Standérd No. 2, Ntear-White Blast |
Cleaﬁed Surface Finish, of At.h'é National Association of Corrosion Engineers. 40 C.F.R.

761.79(b)3)()(B).

‘Petitioners argue that a solvent wash is a more appfopﬂate decdgtamiﬁatiori |
me_thbd. Pet. at 62. EPA considered solvent wash as a possible option in the Action
Memo and rejeéted it.v EPA Ex.27 at 8. Undér the TSCA decontamination 'stanldards, a
solvent wash might be appfopriate ﬁn_der 40 C.F.R. 761 .79(b)(31)(i)(A) fér unpainted

nonporous 'surfa‘lclesibut not surfaces that have been painted. Because the bea;ns at the
SIM Site had been painted, the cor{ldiiions for} decontamination under 40 .C.F.‘R.
761;79(b)(3)(i)(A) were not met, and éolvént Waéhing wés not an approﬁriate
deCohtaminatipn standard. Thus, the Region did nof 'seléct a solvent wash approach

N
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because it was not consistent with the conditions present at the SIM Site and would not .

achieye abceptable decontamination as per TSCA standards. 40 C.F.R. 761.79(b)(3)(i) (A).

Finally, Petitioners argue that grinding the beam surfaces could result in the release of
PCB-contaminated dust and the tracking of PCB-contaminated dust into fmiimpacted areas of the
site. Pet. at 62. As discuséed above, the scarification process s_élected‘by the Region is provided

for in the TSCA decontamination regulations. 40 C.F.R. 761.79(b)(3)(i)(A).

'H. Biased Sampling During the Cleanup

N

The SIM Site UAO required.Petitioﬁers to (1) rerﬁove and properly disposé of
residual insulation from the beams and (2) and to decontaminate using scariﬁgation to
comply wi:ch 40 CFR. §. 761 .79(b)(3)(i)(B) all beams or portions of beam"s; contaminated
with PCBs at concentrations greater than 10 ug/100 cm® PCBs, as determined using.a
standard wipe test in acéordance with 40 CF.R. § 761 .123. Beams or portions of beams
determined by visual inspection not to cbntain insulation or ‘adhesive residueé, and wﬁich
do not undergo scarification, shall be tested by standard wipe testing to verify that those

| surfaces do not contain PCBs over a level of 10 pg/100 cm®, EPA iEx. 38 at7. The SIM _
Site UAO reqilired P,étitiOners to plan and implement this work. During the course of the
work, both Petitioners and EPA realized that additional sampling would better ensure that
all PCBs were propérly addressed under éhe SIM Site UAO. Although this was more
sampling than the Work Plan reqﬁired, it better implemented ’fhe terms of the SIM Site
UAO. The Wipe Sampling and Double Wash/Rihse Cleanup guidanée dbcument cited
by Petitioﬁqrs'relates more to providing instructions on how to collect wipe samples than

it does to designing sampling regimes. Read in the contexf of the purpose for which the
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guidance was written it does vn\o't support the Petitioners’ position feggrding stétistical
| sampling.
I. The Administrative Record

_  As discussed above, the Region had identified an administrative \recbrd éupporting
selection of the rerriovéi action at the time thé Action Memo was signéd on December 36, '
- 2008, meeting the require‘r'nents.of 40 C.F.R: 300.820. Thé_ admiinistrative record |
included.documents §ﬁb\mittcd by Petitioners noting their 'positioﬁ on various aspects of
the remova}/ \action.‘ The circumstances under which the Region may add documents {\to
the adniinistfative record after the decision docuinent‘is éigned, i.e., after December 30,
2008, are set forth ih 40 C.F.R. ,300.8251. Summarized briefly, the reasons are: (1) if the
“Region reserves'some p'cirt of the decision for later, (2)Vif an amended de'ciéioln documenfﬂ
is issued, or (3) if the Region requests additional comment. Pet\itioners point to none of

these criteria as a basis for concluding that the adrhinistr?ti\ie' record is deficient.

'V. CONSTITUTIONAL ARGUMENT

Petitioners raise constitutional claims-that the ‘SIM Site UAO as well as
CERCLA'’s overall UAO regime, violate the Constitution of the United States.
Petitioneré argue CERCLA Sect\ion' 106 subjects PRPS toa depriVation of property
‘without any opponﬁhity for a pre-dépriv\ation hearing in violation of the Due Process
1Clause of thé Fifth Amendment. In addition to their facial and as apblliiéd\a'rguments,

_- Petitioners clairh that EPA’s pattefn and practice in administrating Section 106 amounts
to an unconstitutional violation of due process. T

Petitioners’ constitutional challenges to CERCLA in a reimbursement petition

under Section 106(b)(2) are misplaced and without merit. First, administrative agencies
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lack the authority to rule on the constitutionality of a statﬁte. Second, the Board itself has
-been asked by a different petitioner in an earlier reirhbursement casé to Conside; fhesé

.~ same types of constitutional claims, and the Board_declingd to éddre‘ss thém. Th1rd, even
- ifthe Board considers and ruleé on Petitionéfs’ cbristitutional claims, those claims must
fail because federal courts hayg: repeatedly and uniformly rejéqfed ’these types of

challenges to Section 106.

A. ;The Board Lacks the A'uthbrity to Address Petitioners’ Cdnéﬁtutionil

Challenges to CERCLA

The law is very clé‘ar on this'poi':nt: admiriistrativé agencies, including
adjudicatory bodies such as the EAB, cannot declare a Congress.ionalA statute
unconstitutional. See Mathews v. Diaz, .426‘ US 67,76 ( 1976); Johnson v. Robfnson,
415U.8S. 361., 368 (1974). Thus, fo' the extent that the Petitioners ‘are‘askin_g‘ the EAB to
" rule that CERCLA’s provisions» are unconstitutional, Petitioners’ claim must fail.

Acc'ordingly, the Board has répeatedly deélined to address the constitutionality of
a statute or regulétioﬁ. See In re City of Irving, T éxas Municzpal Separate Storm Sewer
Sy)stem,’ 10 E.A.D. 111, 124 (EAB 2001) .("‘as a genéral rule, constitutional questions of
the kind argued by Irving here are reserved to the federal courts™); In re Britton Constr.
Co., 8 E.A.D. 261; 279 1}.6 (EAB 1999) (noting that the EAB has no authority to revieW a
constitutional challenge to a statute); In re Ocean State Asbestos Removal, Inc., 7 E.A.D.
522, 557-58 (EAB 1998) (“constitutional challenges to regulations, éven challenges |
“based upon due process'claim\s, are rar‘ely entert_ai_rned'in' Agency enfércement
prégeedings”_); Inre B.J. Carney Indus., 7E.A.D. 171, 194 (EAB 1997) (decliningto

review a constitutiénal challenge to a regulation); Inre Echevarria, 5 E.A.D. 626, 634



h (EAB 1994) (finding that é constifutional challengé toa fegulation was beyond the

Board’s purview).' : |

The Board has prévioﬁsly reviewed similar constitutional challénges ina

- CERCLA reimbursement petition case and declined to address thém_. ; fh re”Basket Creek

Drum Disposal Site Chem-Nz'lclear. Systems, Inc;, 6 E.A.D. 445, 468 (EAB 1'9‘96), aff’d,

Chem-Nuclear Systems, fnc: v. Bush, i39 F. Supp. 2d 30 (D.D.C. 2001), 292 F.3d 254
‘ (D.C. Cir. 2002). Amc)ng their mény cons‘tituti(‘)lvlalﬁclaims, In Re Baskef ;Creek peﬁtioner
argue.d that their 106(b) order was unconstitutional because joiﬁt and several liability ‘
denied them ‘equal protection aﬁd ..due process of law, that financing tﬁe cleanup'
: 'cohstituted a faking without compensatiori in violation of the Fifth Amendment, and that ’
the order violated their right to due process because they were not giveﬁ a meaningful
opportunity to contest the order. Id. at 467-68. Many of these arguments wére based on
objections to thé petitioner’s liability, which the"Boarci rejected, finding the petitioner
jointly and sevjerall;f liable. Id. at 468. The Board also sfated “to the extent that CNSI is
challenging the constitutionality 6f CERCLA itself, we dé'c'lﬂine to address these
challenges because the EAB has no éuthority to rule on the constitutionality of a statute
enacted by Congress.” h Id |

The Inre Basket Creek decision is significant because the EAB was asked to

consider similar constitutional claims and declined to address them. The Board should,

therefore, decline to review Petitioners’ constitutional challenges to CERCLA.

B. CERCLA'’s UAO Regime is Constitutional
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- Even if the Board decides to address the Petitioners’ c;onstitutional claims, those
claims should be dismissed because the federal courts have consistently upheld CERCLA
and found cbnstitutional challenges without inerit. : |

1. Courts Agree that éERCLA, on its Face, is Constitutional and
Provides Due Process |

Courts have uniformly rejected facial constitutional challenges to CERCLA, a;d
td Section 106 specifically. Thé D.C. Circuit recently joined thrée other Circuit Courts in
holding that CERCLA pfovid‘es dué pro'cess‘and EPA’s UAO regime does not violate the
Fifth Amendment of the Constituti(')n.b General Electric Co. v. Jackson, 2010 WL
2572955, at *6 (D.(;. Cir., June 29, 2010); Employers Ins. of Wausau v. Browner, 52 F.3d ~
656, 664 (7th Cir. 1995); Solid State Circuits, Inc. v. E.P.A., 812 F.2d 383, 391-92 (8th
- Cir. 1987); Wagner Seed Co.;. Daggett, 800 F.Zd 310,316 (2d Cir.19§6); see also City
of Rialto v. West Coast Loading Corp., 581 F.3d 865, 872 (discﬁssin’g favorably the
Seventh Circuit’s holding thaf UAOvs do nof violate due process).

Petitioners argue the CERCLA UAO regirﬁe violates due process because parties
are denied any oppprtunity for pre-depri;atidn hearings to challénge the orderg. Pet. at
65. Butas Petiti\(lﬁners note, b;nies do have a/right to épr'e-dépfivation hgaring if they
choose not to comply with the order and force EPA to cﬁforce the Qrder in federal court.
Thosé parties that do comply, can get their day in front of a neuitral decision maker By
: ‘pe‘titioning for reimbursement under Section 106(b)(2). If the agency denies the petition,
the petitioning party may seek judicial review, at which time a federal court will rule on
that party’s challenge to the ﬁﬁdeflying UAO. As noted above, courts that have reyiewed
due process challenges to CERCLA havé found that Section 1061 proviaes adequate

safeguards and does not deprive parties-of due process rights. E.g. Employers Ins. of
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Wausau, 52 F.3d at 660 (“the ‘remedies that the Superfuhd law creates against invalid |
clean-up orders fully _‘s.atis/fy the requirements of due proce’ssv.”)

Petitibner>s point to the threat of penalties and damageS if they refuse t§ con’iply
with the UAO, bpt as the D.C. Ciréuit noted, “ihestatute offers noncomplying PRPs
several levels of protection: é PRP faces daily fines and treble daihages, only if a federal |
co‘urf finds (1) thaf th_e‘ UAO was proper; (2) that the PRP ‘Willﬁ;llj;’ failed to cdxﬁply
‘without sufficient cause’; and (3) that; in the court's discretion, fines and treble damages
are appropriate. 42 U.S.C. §§ 9606(b)(1), 9607(C)(3).” General Electric Co., 2010 WL
2572955 at *6. Petitioners also clai‘m that they suffer a deprivation “through the impacts
on the PRP’s market w;alu’c, cost of financing and brand value.” Pef.' at 67. The D.C.
Circuit concluded that these “consequential vi'njuric:s,” standing alone, do not merit dué
process protection. See Gener_al Electric Co. at *8. As the court stated, longstanding
Sup}eme Court precedent éstaBlishes that “stigma albne is insufficient to invoke due -

process protections.” Id. at *9. Although the so-called “stigxha plus” rule may ti;igger v
due process protections for some injuries thét accompany reputational harms, to satisfy
this rule plainfiffs must show, “in addition to vreputational harm, that (1) the government
has deprived them of some benefit to which they have a legal right . . .; or (2) the
government-imposed stigma is so severe that it ‘broadly precludes’ plaintiffs from
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pursuing ‘a chosen trade or business.”” General Electric Co. at *9 (quoting Trifax Corp.
V. Distriét'of Columbia, 314 F.3d 641, 644 (D.C. Cir. 2003). Petitioners have not even
alleged the necessary additional injuries. Therefore, these deprivation ¢claims lack merit.

2. The Challenge to EPA’s Pattern-and Practice is Beyond the Scope of
this Proceeding ‘
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Revie§v of UAOs beyqnd the one at issue is be};oﬁd the scope. of the EAB’s
éu_thority. CERCLA provides for post-cleanup reimbl/xrsqment pl;dceedings at the EAB
-under Section 106(b)(2) or pre-cleanup enforcer}lent hearings at the disﬁict court in the
event of non-corﬁi)liance and an EPA enforcemeﬁt proceeding. To ‘thc extent that |
Petitioners are challenging other UAOs, th# chéllenge is not appro;)riately _broﬁght
before the Board becaﬁsé it is irrelevant.

In the coﬁtext of the Section 106(b)(2) pétition, the i.s,sue is whéther Petitionéfs
may obtain reimbursement for this UAO. This is not a forum for the EAB to review
, EPA;s entire UAO “pattern and practice,” even assmnng that in any appeal of a denial of .
their reimbursement petitién Petitioners would have standing to argue that thqse paftérns -
and practices were unconstitutional a§ applied to them in this ins"\cance.3 7 In fact there is v
no relief this Board may pfbvide. The Board has two basic éltemaﬁves for deciding on
.. this petition. vFir‘st, this Boa%d may find that Petitioners are entitlgd to'réiinbursement'(in
whoie or in part). Alternatively, the Board may find tilat,thecPetiti.oners are nof entitled to .
reimbursement because EPA ‘écted appropriafely undef the'law, which may include a
determination that EPA actéd in accordance with the Constitution in this instance. Under
either alternati\(e, whether EPA engages in a “pattern and practice” of unconstitutional i
conduct for othéf UAOsV makes no difference to this case i)gcguse whether EPA has acted
unconstitutior;ally in any other UAO situation cannot affect Petitioners’ ‘reimblllrsement
rights.*® ‘

3. In this Case EPA Provided Petitioners with Due Process

37 EPA reserves all jurisdictional and other defenses to any appeal to federal court in this case, including
but not limited to any appeal that raises either a facial or “pattern and practice” constitutional challenge.
3% To the extent this Board believes that it should consider a “pattern and practice” challenge, EPA
respectfully requests that the Board provide it with an opportunity to brief the issue further.
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In issuing the SIM.Sife UAO, EPA appliedFSec_tiion 106 1n accordance bwith the
statﬁte énd the nec,essary due process. EPA has complied with all Stafutory prb?isions,
Which courts have universaliy found constitutional. Sef Section B.1. EPA offered to

' negotiate,' but petitioners declined; EPA made a determination on the record-that there |

, Was_ an imminent and substantial endangerment at the SIM Site due td the réléase of

: PCB; from the éontai_ninated steel beams, and under its CERCLA Section 106(a)

| authority, ordered Petitioners to perform ‘th§ removal; and Petitiohersi chose to comply |
and then timely petitioned for reimbufsement. They nolw hqv‘e a hearing Before a neutral
deci_éion—makcf. Petitioners are vcufrently recéiving procéss before the Board under
Section 106(b)(2). If the EAB déhiés thcir petition, they have the right to file an action in
district court. P_etitionérs al‘so could have obtained a 'pre-deprivat\i\on hearing by refdéing
to ‘compl;% With the Order and forcing EPA to sue for cost recovery ih district court.

Aé discussed in Section B.1, the EPA’s UAO regime is constitutional. EPA
appliéd that regime in issuir{lg tﬁe Order to the Petitioners, and Petitioners point_ﬁto n;>
s.peciﬁ'fc facts to support their “aé-applied” challengé. EPA’s enforcement acti\}ities at the
SIM Site provided all the process noted by the courts and Coﬁplied with all of the
necessary provisions of the statuté. Petitioner’s allegation that “Section 106 is |
uhconstitutiohal, as applied in this case” amounts to-a irestateirnent of an invalid claim,

) : '
.- namely that the statute itself is unconstitutional. See Pet. at 65.

. VL.Conclusions
" Petitioners have failed to demonstraté by a preponderance of the ‘evidenée that
they are not liable for response costs as arrangers under Section 107(a) of CERCLA, 42 (

US.C. 9607(a). They have also failed to show that the Regio‘n’s. actions in_selecﬁhgi the
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A g N
-SIM Site rerriovél action and issuing them the SIM Site UAO were arbitréfy or capﬁc{ous
or not in aqcordance with law. ‘Finally, thi§ action befqre the Board iis“not an appropriate
forum for Petitioners to make claims based on constitutional issues. Tﬁerefdre, |
Petitioners are not entitled to reimbursement for any costs associated with the SIM Site

cleanup action as they haVé not met theif Burden under éection 106(b)(2).

Dated this}5 dg}; of Septcmber 2010. !

Re.spectfully submitted:
. A
By: Aﬁm) % g\"'\J
- Daniel J. Shiel
Assistant Reglonal sel

Office of Regional Counsel
U.S. EPA, Region 7 '
901 N. 5" Street

Kansas City, KS 66101
913.551.7278 ’

FAX 913 551 7925

Chnstlna Skaar \k ,
- Office of Enforcement and Compliance
Assurance
U.S. E PA (2272A)
1200 Pennsylvania Ave., NW
Washington, D.C. 20460
202.564.0895
FAX 202.501.0269 -
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CERTITICATE OF SERWCE

I hereby certify that on the[5 " of September, 2010, I served a true and correct
copy of the above Motion to Dismiss by transmitting a copy via overnight express mail to
- Mark Johnson, Stinson Morrison Hecker LLP 1201 Walnut, Suite 2900, Kansas City,

- Missouri 64106-2150.
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EPA EXHIBIT LIST

EPA Ex. 1-- Des Moines Area Source Control Operable Unit Remedial Irrvestigation

| Report, Volume I of V, Eckenfelder, Inc., January 1993

EPA Ex. 2-- Fourth Five- Year Review Report Des Moines TCE Site, Des Momes Iowa,
February 2008 ‘
EPA Ex. 3-- Building Interior PCB Sampling Workplan, Prepared for Dico, Inc. by

~ Eckenfelder, Inc., January 1992, “Building Interior PCB Sampling Work Plan” EPA Ex.

4-- Building Sampling, Analysis, and Engineering Evaluation Report, Eckenfelder,
August 1992, “1992 Building Investigation Report” (Pet. Ex. 7, Att. 2 is an incomplete

copy) ' ¥
EPA Ex. 5-- Work Plan Removal Action Operable Unit No: 4, December 10, 1993,

SDMS doc., “Proposed Building Work Plan”

EPA Ex. 6-- Glenn Curtis letter to Gary Schuster December 30 1993

- EPA Ex. 7-- In the Matter of Dico, Inc., EPA Region 7 Docket No. VII-94-F-0017,

issued pursuant to CERCLA Section 106(a) to Dico Inc. on March 8, 1994, (“1994
Bu11d1ng UAO”)

- EPA Ex. 8-- Work Plan, Removal Actlon Operable Unit No. 4 Dico, Inc., Des Moines, .

Iowa, Prepared By: Titan Wheel International, Inc. /Dyneer Corporation Environmental
Engineering Department, undated but received by EPA on March 26 1994, “Building

- Removal Action Work Plan” SDMS

EPA Ex. 9-- Fifth Monthly Progress Report — July 10, 1994 through August 6, 1994,
dated August 11, 1994, SDMS

EPA Ex. 10-- Operation and Maintenance Plan for Dico, Inc., Des Moines, Iowa,
Buildings No. 1-5, Maintenance Building and Maintenance of Interior Surface Coatmgs
June 1994, “Building O&M Plan”

EPA Ex. 11-- Memo dated April 20, 1994, from Robin Wankum, Black & Veatch Waste
Science, Inc., to Glenn Curtis, EPA, re Field Observations of Removal Activities

EPA Ex. 12-- Memo dated June 6, 1994, from Robin Wankum, Black & Veatch Waste

" Science, Inc., to Glenn Curtis, EPA, re Field Observations of Removal Activities

EPA Ex, 13-- Dico’s Removal Action Final Report, Operable Unit 4 Removal Action,
dated April 11, 1997, Pet. Ex. 7, Att. 6 is mcomplete copy.

EPA Ex. 14-- May 8, 1997, EPA Notice of Completion letter

EPA Ex. 15-- Final Feasibility Study for the Des Moines TCE Site, Operable Unit Nos. 2
and 4, May 30, 1996 ' ' ,

EPA Ex. 16-- Dan Buttars, Dico Environmental Coordmator letter to Mary Peterson
EPA, dated July 2, 2003

EPA Ex. 17-- Mary Peterson EPA, letter to Dr.. Ga21 George Titan Internatlonal Inc.,
dated September 3, 2003

EPA Ex. 18-- Operable Unit 4 Building Removal Action Report for 2005 dated July 25,
2005

EPA Ex. 19-- Reuse Assessment Report for the DICO Property, EPA Reglon 7, March
2007 ;



EPA Ex. 20-- Letter dated March 19, 2007, from Mary Peterson, EPA, to-Brian Mills,

" Dico, w/cc to Cheri Holley, Titan International, transmitting a copy of the Reuse
Assessment Report for the Dico Property N

EPA Ex. 21-- Site Inspection Report, Des Moines TCE Slte September 2007

EPA Ex. 22-- Letter dated November 8, 2007, from Mary Peterson to Brian Mllls Dico,
re: Follow-up from September 2007 Site Inspectlon and Response to Recommendations
“in PER No. 21

EPA Ex. 23-- Letter dated January 22 2008, from Chen Holley, General Counsel, Dico,
Inc. to Mary Peterson, re: Response to USEPA letter dated November 8th, 2007

EPA Ex. 24— Mary Peterson’s May 8 2008, memorandum re: Trip Report for Dico

E Bulldlng Demolition Follow-up. Apnl 21-22, 2008 '
EPA Ex. 25-- SIM Site QAPP for Beam Wipe and Soil Sampling

- EPA Ex. 26-- RLAB Method No. 3240.2G, K’Organochl_onne Pesticides and PCBs, April
26, 2006

EPA Ex. 27-- December 30, 2008 Action Memorandum for SIM Site
EPA Ex. 28-- May 16, 2008 Access Agreement for SIM Site sampling

- EPA Ex. 29-- Todd A. Campbell, OSO/UPR/ERNB Memo dated December 12, 2008, re

Trip Report for Southern Iowa Mechanical Site

EPA Ex. 30-- Transmittal of Sample Analy51s Results for ASR #: 3867 dated May 30,
2008

EPA Ex. 31-- Sample Storage Access History Log _
EPA Ex. 32-- RLAB Method No. 3210.1D, Extraction of Wipes Samples for PCB
Analysis, recertified April 18, 2008

EPA Ex. 33, Affidavit of Lorraine Iverson

EPA Ex. 34-- July 25, 2008, letter from Glenn Curtls EPA, to Cal Lundberg, IDNR,
requesting that IDNR identify state ARARS for SIM Site removal action

EPA Ex. 35-- July 31, 2008, letter from Bob Drustrup, IDNR, to Glenn Curtis, EPA,
responding to EPA’s request for state ARARs

EPA Ex. 36—Southern Iowa Mechanical Site Administrative Record Index

EPA Ex. 37-- Administrative Record Document Transmlttal Acknowledgement Form
signed July 6

EPA Ex. 38-- December 30, 2008 letter from Cec111a Tapia, EPA to Mark Johnson,
Stinson, transmitting proposed AOC and delayed effectlve date UAO for SIM Site
removal action

EPA Ex. 39—Letter dated June 10, 2010, from Mary Peterson EPA, to Mark Johns,
Stinson, re Notice of Completion of Work

EPA Ex. 40-- Letter dated January 22, 2008 from Cheri Holley, General Counsel, Dico,
Inc. to Mary Peterson, re: Response to USEPA letter dated November 8th, 2007

EPA Ex. 41-- CERCLA Section 104(e) Information Request Letter to Dico, Inc., dated

April 25,2008



o EPA Ex. 42— Mary Peterson’s May 8, 2008, memorandum re: Trip Report for Dico

" Building Demolition Follow-up. April 21-22, 2008

e EPA Ex. 43-- June 6, 2008 letter from May Peterson, EPA, to James Hughes, SIM,
transmlttlng results of analyses for samples collected from SIM’s property on May 16,
2008

o EPA Ex. 44-- cho Performance Evaluation Report No. 20, (January 2005 through
December 2005), Groundwater Extraction and Treatment System, Des Moines TCE Site,
Des Moines, Iowa, January 2007

o EPA Ex. 45-- Letter dated October 16, 2006 from Cecilia Tapia, EPA to Honorable
Frank Cowie, Mayor of the City of Des Momes re: September 22, 2006, meeting on
redeveloping the Dico Property

"o - EPA Ex. 46-- letter dated August 19, 2010, from Kathy Montalte EPA Reg1on 7 FOIA

Officer, to Mark Johnson

e EPA Ex. 47, Field Log Book, SIM Site sampling May 16,2008

¢ EPA Ex. 48-- RLAB Method No. 3240.2G, Organochlorine Pest1c1des and PCBs, Apnl

26,2006

e EPA Ex. 49, 1992 Building Investlgatlon Raw Data Package 6, 2006

e EPA Ex. 50, Maintenance Log EAQ13, Varian 3800 GC .

EPA Ex. 51, Maintenance Log EAQ028, Varian GC
EPA Ex. 52, 1992 Building Investigation' Raw Data Package

'EPA Exhibit 48 is an inadvertent duplicate of EPA ExhiBit~26. ﬁ
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